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CELEBRATING THE 75th BIRTHDAY OF THE TEACHER –
SERGEY GEORGIEVICH MIKHAILOV,
DEAN OF THE LAW FACULTY AT PERM STATE UNIVERSITY
N. S. Mikhailova
Perm State University
15, Bukireva st., Perm, 614990, Russia
ORCID: 0000-002-3907-0183
ResearcherID: 0-5808-2017
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Perm State University
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Re c e i ve d 19. 09. 2018

On March 5, 2019 the legal community celebrates the 75th birthday of Sergey Georgievich
Mikhailov, Dean of the Faculty of Law at Perm State University, Professor, Honored Lawyer of
the Russian Federation. S. G. Mikhailov’s contribution to the development of legal education in
the Perm region and the Faculty of Law at Perm State University is of great value, as well as
his professional participation in introducing the rule of law and civil society, in promoting
higher education and certification of the academic staff in Perm and the region.

Keywords: 75th birthday of Dean S. G. Mikhailov; scientific biography of S. G. Mikhailov;
scientific works by S. G. Mikhailov
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For everyone related to Perm State University
and its Faculty of Law, Sergey Georgievich Mikhailov is not just a dean and not just one of the
wisest, far-sighted, progressive and democratic
leaders of the university. It is no exaggeration to
say that for everyone he is a real Teacher and a
Man with a magnanimous soul, so meeting him is
viewed as a gift. He is the embodiment of the
highest professionalism, erudition, humanism, justice, kindness and decency.
The professional, administrative, scientific and
academic activities of S. G. Mikhailov are indissolubly related to the Faculty of Law and the university. As a person and a leader, he is distinguished by
unique personal qualities: encyclopedism, broadbased knowledge, tactfulness, modesty and immanently inherent intellectuality.
The biography of S. G. Mikhailov is an example of stability in the profession. Having graduated

from the Law Faculty of Perm State University in
1967, Mikhailov began his work here as a teaching
assistant at the Department of Civil Law and Procedure. After finishing his postgraduate studies in
Moscow State University in 1974, he came back
to Perm and continued teaching at the department.
In 1977 he was appointed the Head of the Department of Civil Law and Procedure. It was during
his being in office that the Faculty of Law welcomed young employees who later became
the main teachers of the Department of Civil
Law and Procedure: G. А. Mikryukova, N. V. Zernin, N. A. Kurkova, L. V. Shchennikova.
Having taken charge of the department,
S. G. Mikhailov became the initiator of separating
the Department of Labor Law, headed by
E. A. Golovanova, out of the Department of Civil
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Law and Procedure. Later it was also his initiative
to establish the Department of Social Work and the
Department of International and European Law, as
well as to separate the Department of Entrepreneurial Law out of the Department of Civil Law
and Procedure. Today, the Department of Civil
Law and Department of Entrepreneurial Law, Civil
and Arbitration Procedure (founded less than
5 years ago) successfully cooperate with each other
at the faculty in the general scientific area of public
law and private law fundamentals in regulating
property relations.
According to Professor V. V. Malanin, the
president of Perm State University, ‘The ability to
create a friendly, respectful and creative atmosphere at the faculty is one of the most valuable personal qualities of S. G. Mikhailov’ [2, p. 186].
After graduating with honors from the Faculty
of Law of Perm State University, on October 27,
1967 he was hired as an assistant at the Department of Civil Law and Procedure.
In 1971 he was accepted for post-graduate
training at the Department of Civil Law of Lomonosov Moscow State University (MSU). The fulltime university program at MSU (in 1971-1974)
undoubtedly influenced the development of S.G.
Mikhailov’s scientific views. As S. I. Reutov was
right to say, it was ‘a special period in the scientific life of Sergei Georgievich’ [54, p. 179].
While undergoing post-graduate training,
S.G. Mikhailov studied the subject of legal protection of breeding achievements in the USSR,
and successfully defended his Candidate’s dissertation ‘Exercising and Protecting the Rights
of the Breeding Achievements’ Authors in the
USSR’ under academic supervision of Candidate
of Juridical Sciences G. P. Savichev. Significant
assistance in preparing the dissertation was provided by Professor V. P. Gribanov, Head of the
Department of Civil Law at MSU. The research
was conducted by the young postgraduate
S. G. Mikhailov during the period when the issues concerning breeding achievements were
regulated by separate regulatory acts belonging
to different administrative agencies. S. G. Mikhailov justified the approach according to which
breeding achievements, being objects of the or-

ganic world, living self-replicating systems, differ in some essential characteristics from inventions, and so he proposed to introduce special
legislative regulation of this area of relations.
According to his opinion, a special branch of law
(Breeding Law) should have been introduced
into the Fundamental principles of civil legislation, to comprise the principal provisions concerning the protection of breeding achievements
and the rights of their authors (in particular, to
legislatively fix such characteristics as stability
and uniformity), with a detailed regulation to be
performed through a special single law adopted
by the USSR Council of Ministers [5].
S. G. Mikhailov also justified the need to establish judicial jurisdiction of disputes related to the
recognition of authorship of breeding achievements and disputes related to the realization of the
breeders' right to remuneration, since the administrative procedure of that period did not ensure the
effective protection of authors’ rights [7].
The subsequent development and improvement of the Soviet and Russian legislation in the
sphere of intellectual rights showed the relevancy
of the proposals made.
Building a system of objects of breeding
achievements, the young scientist paid his attention
to a special object – strains of microorganisms. He
made a conclusion that strains are of the same type
as new plant species or new animal breeds as special objects of rights, so it is inadvisable to view
them as objects of invention. Despite the fact that
strains of microorganisms are currently protected
as inventions, Mikhailov’s arguments about the
fundamental difference between strains of microorganisms and inventions in a number of essential
characteristics remain relevant. The arguments are
as follows: strains are not technical solutions but
specific objects of the material world which do not
exist outside the material form; so, the patent law
system, based on the possibility to distribute inventions, useful models, industrial samples as information, is not suitable for them [6].
Upon completion of the postgraduate training,
Mikhailov chose obligations in the field of scientific and technical work as the subject matter of his
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In 1999 Mikhailov was awarded the title of
Honored Lawyer of the Russian Federation for the
effective long-standing work on preparing highly
qualified lawyers, for his outstanding achievements
in the scientific, pedagogical, educational and methodological spheres.
In 2004 he was awarded the medal of Anatoly
Fedorovich Koni (Ministry of Justice of the Russian Federation).
In 2009 he was awarded the Order of Honor
in accordance with the Decree of the President of
the Russian Federation, for his labor achievements
and many years of effective work.
The professional juridical activity of Mikhailov has been closely connected with the public life
of Perm, Perm Oblast, Perm Krai at different periods:
- a representative of the President of the Russian Federation in the qualification board of judges
of the Perm Regional Court;
- a member of the State Commission for
Granting Pardon in Perm Krai;
- a member of the Presidium of the Perm Regional Branch of the Non-Governmental Organization ‘Association of Lawyers of Russia’;
- a member of the Presidium of the NonCommercial Partnership ‘Perm Professional Club
of Lawyers’.
In 2015, the Perm Professional Club of Lawyers established a special award – an order of respect ‘For Faith in Law and Loyalty to Profession’.
S. G. Mikhailov was the first to be awarded for his
contribution to developing the culture of legal relations and promoting the respect for the law in the
Perm region. The order of respect ‘For Faith in Law
and Loyalty to Profession’ meant the recognition of
the exceptional merits of the lawyer, scientist,
teacher, mentor, manager and a person – Dean of
the Law Faculty of Perm State University – by the
juridical community of Perm and the Perm region.
Despite the intense administrative work,
Mikhailov used to devote and continues to devote his time and energy to scientific activities.
During the first years of his work at the faculty,
the subject matter of his research were the issues
concerning legal protection of industrial prototypes. In his publications, S. G. Mikhailov drew
attention to the fact that, although the relations

further research. He developed his own training
course ‘Legal regulation of scientific and technical work’. A number of his articles about determining the position of contracts for scientific and
technical works in the system of civil law contracts and about the role of contracts for transferring scientific and technical achievements were
published. According to the research results, a
proposal was made to adopt a single regulatory
act covering the procedure for concluding contracts for conducting research and development
works, artistic and design works, technological
works, with defining provisions common for all
the contracts and providing the necessary differentiated regulation [10].
S. G. Mikhailov gained the Candidate’s degree in Juridical Sciences in 1974, he became Associate Professor in 1979, and in 1994 he was
awarded the title of Professor at the Department of
Civil Law and Procedure at Perm State University.
The title of a university professor is associated
with a great responsibility, as ‘university professors are, as a rule, not only the best and most experienced teachers but also well-known scientists,
founders of scientific schools, authors of monographs and textbooks used by generations of students. And the main thing is that they remain the
guardians of the intellectual and humanistic traditions of the society’ [53, p. 3, 292.]
In October of 1977, Mikhailov was elected the
head of the Department of Civil Law and Procedure of Perm State University, which, as Professor
S. I. Reutov noted, was a kind of record across the
Soviet Union: ‘Becoming the youngest head of the
civil law department when you are only 33!’ [54,
p. 180] Since having taken the lead as the dean of
the Faculty of Law on September 1, 1990, when
the country was getting through its hard times,
S. G. Mikhailov has been successfully heading the
faculty for almost 30 years. As President of Perm
State University, Professor V. V. Malanin was
right to say, Mikhailov’s work as a dean started at
‘the eve of perestroika, at the very end of calm and
unhurried life of the teachers and students’, in ‘the
most difficult periods of transition to perestroika,
outburst of publicity, democratization and ‘quasidemocratization’ processes’. It was necessary to
overcome the painful period of the USSR collapse
in the difficult years of social disruption jointly
with the university’ [1, p. 185].
9
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originating from the creation and use of industrial
prototypes are considered to be civil relations, they
are not regulated in the Fundamental principles of
civil legislation of the USSR and the Union Republics or in the Civil Codes. Mikhailov made a proposal to improve legislation in this area, and in
particular, to improve the regulations covering the
concept and the features of the industrial prototype.
In the light of modern legislative regulation, a particular attention should be paid to three proposals
on improving the legislation of the early 1970s:
1) the need to clarify the regulatory definition
of the industrial prototype with an indication that
the concept of industrial prototype only pertains to
the appearance of the product;
2) introduction of determining global novelty
for industrial prototypes (at that time only local
novelty was to be confirmed);
3) the possibility to register the aesthetic solution of the appearance of such products as clothing,
shoes, haberdashery items as an industrial prototype [9].
The scope of academic interests of Professor
S. G. Mikhailov covers a wide field of legal regulation: these are the problems of intellectual rights
[23; 43; 44; 45; 46; 47; 50; 51], issues of legal regulation of social relations in the sphere of entrepreneurial activity [11; 1; 27], protection of civil
rights [8]; civil liability [4] and civil turnover [12;
13; 30], legal education, its theories and methods
[3; 14; 15; 16; 17; 22; 24; 25; 26; 28; 29; 31; 32;
36; 38; 39; 42; 48; 49; 52] and education in general
[17; 18; 19; 20; 21; 33; 34; 35; 37; 40].
Many scientific articles on problematic aspects of legal regulation of public relations in the
field of higher and continuous legal education were
prepared and published by Mikhailov in collaboration with the head of the Department of Theory
and History of State and Law, Professor of Perm
State University Valery Pavlovich Reutov, a colleague, a friend and an ally [12; 13; 14; 15; 16; 17;
21; 22; 25; 26].
Thinking about the optimal legal organizational form for legal entities in the field of higher
and secondary professional education, while comparing the legal status of institution and business
entity, the authors came to a conclusion about the

advantages of such a legal organizational form as
the autonomous non-commercial organization.
Based on the positive five-year practical experience of the Higher Law College at PSU (later –
Law College at PSU) in implementing the legal
organizational form of the autonomous noncommercial organization, the authors highlighted
the advantages of this form of legal entity. An autonomous non-commercial organization may be
established by any subject of civil law, including
the state represented by the Russian Federation and
its constituent territories, by municipalities. That is
the first advantage. And the second one is that an
autonomous non-commercial organization is the
owner of the property in its possession. At the
same time, in contrast to business entities, an autonomous non-commercial organization ‘meets the
needs of the educational sphere to a greater extent:
when establishing an autonomous non-commercial
organization, the founder does not have a right for
claiming a part of the profit. All the income remains with the educational organization, and the
founders do not have the right to redistribute it.
Everything earned can be spent on the development of the educational base and improvement of
educational activities’ [21, p. 45].
The transition to a two-tier system of training
(bachelor’s degree/ master’s degree) in higher
education in connection with the Bologna process
was not ignored by the scientists. The articles devoted to the Bologna process considered both obvious positive and possible negative consequences for the Russian education system included in the Bologna process. There were researched approaches to improving higher legal
education in Russia in accordance with the requirements of the Bologna process, and the conclusion was made that it was necessary to provide
educational institutions with the right to independently organize the educational process. As the
authors were right to point out, the Bologna
process involves ‘the development of three ‘spaces
of freedom’: a university, a student, and a teacher.
All documents emphasize the need for the autonomy of universities. So far, this process has not ‘assimilated’ in Russia. There is a clear tendency
to impose stringent requirements ‘from above’ for
10
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the introduction of new schemes, being the same

talented scientist, a wise business manager, a

for all establishments” [29].
The perspicacity of the authors is found in the

builder, a strategist, a financier and a lawyer. During S. G. Mikhailov’s work in the position of the

arguments about the need to reform the system for
certification of academic and teaching staff in the

dean, the area occupied by the faculty of law has
become five times larger, the faculty got its own

context of the Bologna process. Referring to the
historical experience, the authors note: ‘in Russia,

well-stocked law library, the number of staff has
increased by three times. For 10 years, Dissertation

at first, there were four degrees: a real student, a
candidate, a master and a doctor of sciences; then

Defense Committee for defending candidate dissertations worked at the Faculty of Law under the

three: a candidate, a master and a doctor; and since
1884 – two: a master and a doctor. In most Euro-

chairmanship of Professor L. Yu. Bugrov.

pean countries, there are still two degrees – a master and a doctor. Having also the candidate’s de-

the dean, the united Dissertation Defense Commit-

gree in these conditions appears to be a clear discord. It seems reasonable to gradually abandon the

tions in two specialities – 12.00.03 civil law; busi-

idea of awarding this degree and replace it with the
doctor’s degree, in particular, the Doctor of Law’

12.00.09 criminal procedure; criminalistics; crimi-

[28; 29, p. 40].

started its work. It became possible thanks to the

In 2019, as a gift for the milestone birthday of
tee for defending candidate and doctoral dissertaness law; family law; international private law and
nal intelligence and surveillance operations –

The name of a teacher is made by his talented

efforts of Professor S. G. Mikhailov, Dean of the

students. Under the supervision of Professor S.G.

Law Faculty, and all the professors and teachers of

Mikhailov, the following graduates defended their

the faculty.

dissertations for the degree of the Candidate of

The faculty publishes four scientific journals:

Juridical Sciences in speciality 12.00.03 – civil

‘Perm University Herald. Jurisprudence’ (included

law, business law, family law, international private

into the list of publications recommended by the

law:

Higher Attestation Commission; into the interna-

Yu. O. Kremer. Civil Law Regulation of Billof-Exchange Liability. Perm, 1998;

tional database ‘Web of Science ™ Core Collec-

I. Yu. Mirskikh. Commercial Secret as a Type
of Confidential Information: Labor Law and Civil

(indexed by RSCI); Yearbook ‘Methodological

Law Aspects, Perm, 2005;
V. A. Mikryukov. Restrictions and Encum-

Jure’ (indexed by RSCI).

tion’; indexed by RSCI); ‘Perm Legal Almanac’
Problems of Civil Studies’ (indexed by RSCI); ‘Ex
Dean of the Faculty of Law, Sergey Georgie-

brances of Property Rights and Other Civil Rights.
Moscow, 2005;

vich Mikhailov, has everything under control

D. A. Formakidov. Property Right of Residence. Ekaterinburg, 2005.

ago [55, p. 70]. However, this control is of special

(Omnes sub imperium), just like it was eight years
kind – it is the control with trust and respect for

The postgraduate students who have successfully defended their theses under academic super-

each employee and each student. Working and

vision of Professor S. G. Mikhailov are successful
lawyers; and two of them (I. Yu. Mirskikh and

studying in the atmosphere of academic freedom,

D. A. Formakidov) work at their Alma Mater for
the benefit of the university as associate professors

sure. Open-mindedness, prognostic ability, inex-

at the Department of Civil Law.
The faculty and the university are truly lucky

dership and unique personal qualities give their

with the unique leader, being a progressive and

spects at the forefront of the university.

humanism, justice, trust and respect is a real pleahaustible energy of S. G. Mikhailov, his wise learesults: today the Faculty of Law is in many re-
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Introduction: the article deals with the development and the paradigm shift of the
science of law at the present stage. It provides a comparative and historical analysis of the factors influencing the development of jurisprudence. The research is based on the principles of
methodological pluralism and takes into account the civilizational understanding of regional
development and globalization trends. The article also analyzes the challenges existing in the
present-day legal reality – legal regulation of genome research and digitization of social reality. The purpose of this research is a retrospective analysis of the science of law development in
the Continental European, the Anglo-Saxon and the religious-doctrine-based legal communities. Special attention is given to the issues related to the influence of globalization on the
present-day science of law in different countries. Both general and special methods of inquiry
were used in course of work on this article. Formulation of the doctrinal approaches to the issues covered by the article would be impossible without a comparative analysis performed within the framework of interdisciplinary (comparison of the legal doctrine with the related spheres
of knowledge, such as philosophy and sociology), cross-branch (comparative analysis of approaches used in comparative law, philosophy and the theory of law and legal disciplines),
cross-border (comparison of different national legal systems with each other and with the pro© Zakharova M. V., Voronin M. V., 2019
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visions of international law) as well as chronological (historical comparative analysis) approaches. The sociological method and the method of legal modeling were used to identify the
social foundations of the science of law evolution in global practice. The result of the research
is a multidimensional doctrinal picture of the peculiarities of jurisprudence development in the
countries of the Continental European, the Anglo-Saxon and the religious-doctrine-based legal
communities. In course of the research, the authors came to the following key conclusions:
1) Before the era of globalization, the evolution of the science of law was directly linked
to local communities.
2) The end of the ‘Neolithic Age’ for the global science of law has given rise to a whole
set of problems associated with legal regulation:
− competition between the international mechanisms intended for protection of the
participants of social relations with national institutions;
− clash of different legal traditions in regulation of homogeneous groups of social relations;
− general tendency for national legal systems to lose their legal sovereignty in a number of social areas;
− formation of a hegemonic manifestation of social relations under the influence of a
seemingly universal global world model and legal framework;
− emergence of numerous zones of subsequent ‘gaps in law’ under the influence of
globalization-related processes.
3) The key issue to be considered in this regard should be a discussion about the international essence of the science of law not only in the comparative and integration law segments.

Keywords: law; science; evolution; national; international (global); comparative
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Введение: статья посвящена развитию и смене парадигмы правовой науки на современном этапе. В работе проводится сравнительный и исторический анализ факторов, влияющих на развитие юриспруденции. Исследование ведется на основе принципов
методологического плюрализма, учитывает цивилизационное понимание регионального
развития и тенденции глобализации. Статья содержит анализ современных вызовов
правовой реальности – правового регулирования геномных исследований, цифровизации
социальной действительности. Цель: анализ ретроспективы развития юридической
науки в континентально-европейском, англосаксонском и религиозно-доктринальном
правовых сообществах. Отдельно рассматриваются вопросы, связанные с влиянием глобализации на современную юридическую науку разных государств. В процессе подготовки статьи использованы как общие, так и специальные методы познания. Формулирование доктринальных подходов к представленным в работе проблемам невозможно без
проведения сравнительного анализа, осуществляемого в рамках междисциплинарного
(сопоставление юридической доктрины со смежными областями знания, такими как
философия и социология), межотраслевого (сравнительный анализ подходов, использующихся в сравнительном праве, философии и теории права и отраслевых юридических
дисциплинах), трансграничного (сравнение различных национальных правовых систем –
друг с другом и с нормами международного права), а также хронологического (исторический сравнительный анализ) подходов. При помощи социологического метода и метода правового моделирования выявлены особенности социальных основ эволюции юридической науки, существующей в мировой практике. Результатом исследования стала
многомерная доктринальная картина особенностей развития юриспруденции в странах
континентально-европейского, англосаксонского и религиозно-доктринального правового
сообщества. По ходу исследования авторы пришли к следующим основным выводам:
До начала эры глобализации эволюция юридической науки шла в непосредственной
привязке к локальным сообществам.
Выход из неолита мировой юридической науки породил целый комплекс проблем правовой регламентации:
− конкуренция международных механизмов защиты участников общественных
отношений с национальными институтами;
− столкновение различных правовых традиций при регулировании однородных
групп общественных отношений;
− общая тенденция к утрате национальными правовыми системами своего
юридического суверенитета в ряде социальных областей;
− формирование под влиянием универсальной, на первый взгляд, правовой конструкции и модели глобального мира гегемонистической презентации социальных отношений;
− появление многочисленных зон последующей пробельности права под влиянием
глобализационных процессов.
Магистральной же проблемой в данном случае следует считать дискуссию об интернациональной сущности юридической науки не только в сегменте сравнительного и
интеграционного права.
Ключевые слова: право; наука; эволюция; национальное; международное; сравнительное

The soul's exile is ignorance, the native land is wisdom.
Honorius of Autun
tice of law for their contemporaries and future generations. In the latter case, as Professor Paul Vinogradoff put it, we are dealing with a “ghost story”.
Here we are talking about a second life of Roman
law after the demise of the body in which it first
saw the light [6, p. 187].

Introduction
Throughout the long history of humankind,
law-related activity has invariably manifested itself
in theoretical and practical planes. Roman lawyers
– as far back as in their times – provided excellent
examples of theoretical understanding of the prac21
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“Can there be a Renaissance without a sense
of rebirth [revival]?” – asks Jacques Le Goff when
assessing the medieval intellectual practices [23, p.
11]. “Of course, not”, – we would answer. And the
famous French theologian and poet Pierre de Blois
would only confirm this in a poetic form: “One
cannot easily cross from the darkness of ignorance
to the scientific light, if he does not read works of
old writers with greatest love!”.
Regulations, customs, legal materials of secu-

Evolution of Science of Law within the
Continental European Style of Legal Thinking
Even before the formation of centralized legal
systems, Continental Europe became a large-scale
platform for the revival of ideas, institutions, and
the world order of the era of Antiquity. This was
manifested in the newly emerged fashion for the
antique in the sphere of art, science and other social practices. Certainly, jurisprudence was not
immune to this influence either. The spirit of Roman law gradually began to penetrate the European
law and order. However, this process was preceded
by a period of decline of Roman law (Franz
Wieacker, the German scholar, called this era in
the history of the European jurisprudence “caesura” – by analogy with the rhythmic pause in a
poem [58]). Professor Vinogradoff made a very
good point in this respect saying that it was the era
during which Western Europe was exhausted in its
struggle with overwhelming hordes of the barbarians. Metaphorically, he describes this process as
“a great stream emerging into the expanse of a delta; its waters become shallow, sluggish, and discolored by the quantities of sand it carries with it” [6,
p. 187–188]. At the same time, the life of Roman
law in the “body” of barbarians was accompanied
by distortion of the provisions of Roman law itself.
Professor Vinogradoff, in particular, points out that
“shrinking of the intellectual horizon” of Roman
law took place in The Breviary of Alaric 1 in terms
of omission and simplification of some important
segments of The Institutes of Gaius (the teaching
on sources of law, the teaching on the contrasting
systems of the jus civile and the jus gentium). In
general, in the aforementioned era, the Europeans
preferred particular law to the universal maxims of
Roman law. Archbishop Agobard of Lyon (8th – 9th
centuries), describing the legal practice of the
Frankish State, pointed out that representatives of
five ethnic groups – each group adhering to its own
law – gathered in one room.
“The first century of the European Renaissance” in terms of a new life of Roman law was the
12th century. A special role in the renaissance of the
ancient ideas of law was played by universities.

lar rulers, the Holy Scripture, the Digest of Justinian were perceived by jurists as data to be classified and explained in terms of general principles
and concepts of truth. The results were verified by
logic and experience. The great contribution to the
formation of scientific thought made by the jurists
of the 12th century was the development of the empirical methods for checking the validity (fairness)
of the existing laws, customs, solutions and of the
ways of using them [4, p. 62].
This being said, the evolution of the legal
maps of the past and the present gives us some typical examples of pluralism of directions in the
science of law in line with the three main extratraditional styles of legal thinking, the thesis about
the existence of which we put forward in our previous publications [13, p. 16–19; 14]:
1) the Continental European style (deriving its
name from the key geographical area of its existence), focusing primarily on the way of law formation which is external in relation to the social
environment (as a rule, legislative);
2) the Anglo-Saxon style (deriving its name
from the center of its origin and development),
based on the constants of sociological positivism
with the process of law formation being primarily
judicial rather than legislative;
3) the religious-doctrine-based style, widely
spread primarily in theocratic and clerical states
and based on the idea that law is of a divine nature
and the creation thereof is a process of religious
revelation reproduced on the material plane by ei-

1

In Latin: Breviarium Alaricianum, Breviarium Alarici, Lex
Romana Visigothorum – a collection of Roman law approved
by Alaric II, King of the Visigoths (the Roman Law of the
Visigoths).

ther the authors of the holy books or the doctrinaires of the respective texts.
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Originally, the medieval lawyers called a university (universitas) any organized union of people
[37]. Later on, universities came to be called
studium generale (“general school”) instead of
universitas. The “general” part in the name
meant the dominant position of general schools
over local ones, since studium generale was intended for teachers and students of all nations,
and the degrees and titles acquired in studium
generale were meant to be regarded as valid in
all higher education institutions of the Western
Christianity. After receiving a degree in a general school, a person became able to teach anywhere (facultas docendi ubique terrarum), i.e. in
any other general school [23].
A special role in the revival of Roman law in
medieval Europe was played by the University of
Bologna and the legal school of glossators. The
university was founded by the German Emperor
Frederick I Barbarossa in 1158. A bit later, universities existing in the present-day Britain and France
would be founded (1176 is considered to be the
founding date of the University of Oxford, and
1200 – that of the University of Paris).
The paramount role in the creation of the
famous Bologna School is attributed to Margravine
Matilde – one of the associates of Pope Gregory
VII of Rome. In addition to cultural and intellectual tasks, the establishment of the Bologna School
pursued political goals: to rival the Ravenna
School of Law, which was on the side of the German Emperor, Matilda wanted to have a law
science center acting in the interests of the Pope.
For a certain period of time, the University of
Bologna became a model – a prototype – of a medieval university, which was managed by students
and hired professors to teach them [40, p. 9].
Glossators (Irnerius, Placentinus, Azo, Accursius) selected The Digest of Justinian as the basic
legal document for interpretation, and scholasticism as the leading line of text assessment. Scholasticism combined a theological doctrine of the hierarchical structure of existence and the rules of the
formal logics of the Ancient Greece as per the “last
Roman” Severinus Boëthius (died: 524), the translator of logical treatises from Greek into Latin. In

the scholastic paradigm, the world is represented
by a pyramid of authoritative truths and entities. In
gnosiological terms, authoritative texts are believed to be more true and accurate than reality; in
other words, the priority of the Revelation and abstract judgments derived therefrom over empirical
knowledge is affirmed. Owing to scholasticism,
medieval lawyers determined not only the list of
authoritative sources and common points in legal
argumentation, the order of presentation of material for educational and scientific (research) purposes, but also the rules of coming to conclusions to
be used in legal discussions [34, p. 281].
The novelty of the academic process, which
was proposed by the glossators (Bulgarus is believed to be among the first ones in this instance),
was imitation court trials with both students and
teachers participating.
Professor Anners calls Glossa Ornaria by Accursius the crowning achievement of glossators.
Some researchers tend to believe that this work
surpassed even The Digest of Justinian.
A characteristic feature of the school of glossators was using several methods of law text interpretation (explanation). First of all, they dealt with
sententiae, i.e. the summaries of law texts. Distinctions – systematic reviews of various aspects of
complicated incidents – were also used.
The so-called late glossators, or conciliators
(deriving from the Latin word consilium – council), moved the aforementioned legal school from
the zone of a purely academic research to the practice-focused form of creative activity. A major
achievement of the conciliators was also the innovative practice of using a unified system,
“representing a fusion of legal provisions with the
then applicable legislation, primarily by virtue of
using Glossa Ordinaria (Collection of Glosses) –
the work by the well-known jurist Accursius – as a
source on domestic legislation and legal traditions”
[2, p. 168].
Each of the two matrix-type legal systems of
the Continental Europe which developed later
(French and German) had its own characteristic
forms and practices of “taking inspiration” from
Roman law for national law development.
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With regard to France, the first one to be
noted in this respect should be the famous Provençal treatise of Roman law, intended for judges
– Lo Codi – as well as Coutume de Beauvaisis
composed between 1279 and 1283 by Philippe de
Rémi (lord of Beaumanoir).
German territorial communities, due to being
extremely fragmented (as Professor Vinogradoff
pointed out, their jurisdiction and law were essentially divided into a lot of large and small fragments [6, p. 247]), resorted to the practice of Roman law somewhat later than their French counterparts – only in the 15th century. In many ways, the
reason for such resort was dissatisfaction with particular law. For example, the author of the Mirror
of Legal Practice (15th century, composed in the
border district between Swabia and Franconia),
points out that he is upset by the ambiguity [vagueness] of German customary law and would like
to establish the laws of his homeland based on the
maxims of the Roman codification.
While the reception of Roman law on the
Continental European soil should be viewed as
finding a new body for the eternal spirit and – to a
certain degree – the non-national spirit of the monument of ancient law, the German and French
teachings on law of the early 19th century should
be viewed as a doctrinal assertion of the idea of
national law.
A prominent role in this process in Germany
was played by the German classical philosophy.
Professor Alexey Kresin made a very good point in
this respect saying that it was “Kant, an outspoken
follower of Rousseau, who in his work Perpetual
Peace (1795) conclusively asserted the sociality of
law and the particular in law through the idea of
national law, proclaiming the state to be a ‘moral
personality’ ” [21, p. 198].
The historical rationale for the idea of national
law was provided in the Göttingen school founded
in the middle of the 18th century by Johann Stephan Pütter and August Friedrich Schott. In particular, Pütter, in his Overview of the State and Monarchy Law in Germany (1779) formulated the
presumption of common law in Germany despite
the differences in positive law of the German states
[21, p. 200]. However, the most consistent and
comprehensive development of the concept of national German law was carried out by the representatives of the historical school of law. This
school was based on the idea of the “national spi-

rit” (Volksgeist). They assumed that – just like its
nascence – the further development of law had an
organic connection with the essence and character
of a nation: it was governed by the same law of
internal necessity [31].
The representatives of the historical school of
law essentially proposed a legal framework “with
room to grow into”. Without having a unified state
on the political map of the world, they asserted the
idea of unified national law.
And indeed, that framework – radical in its
extreme manifestations (for example, its representatives had a negative attitude towards foreign borrowings) – met criticism from its contemporaries.
Professor Thibaut, arguing with the representatives
of the historical school of law, pointed out: “If a
person follows their whims, their narrowmindedness and every impulse, as is usually the
case, and if various laws and institutions arise that
way, this only explains the result but does not justify it. Law should aspire to unite people instead of
reinforcing the difference of their inert habits; instead of flattering their bad traits, it should bring
them to full consciousness and pull them out of the
maelstrom of petty independence and insignificance” [32, p. 77, 78].
In France the situation was somewhat different. By early 19th century all the necessary
political foundations for creation of unified legal
and state systems were laid. The Great French
Revolution, in addition to putting an end to the
old monarchical regime, also negated the
legal particularism of the preceding era. It
was replaced by a legal system based on
a kind of normative system (centered around
the idea of codifying the key branches of law 1)

1

The beginning of the 19th century is called the golden age of
French codification. The first and the most widely used code
was the Civil Code of 1804 (which is still valid nowadays). It
was the Code which Napoleon would call his most outstanding
achievement, and Stendhal would advise for reading to future
writers in order to enter into the spirit of the beautiful French
language. In addition to numerous substantive legislative innovations constituting Napoleon's Civil Code, this document
became a matrix for the system of development of other countries’ civil codes in accordance with the institutional model
(the system of composition of The Institutes of Gaius was
taken as a basis) as well as a theoretical model for the process
of codification as such (the idea of the so-called all-embracing
codification). The French Code of Civil Procedure, Criminal
Code, Code of Criminal Procedure and Commercial Code
would be adopted a bit later.
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and legal interpretation system. In the latter case,
we are referring the so-called L'École de
l'Exégèse. As French researchers point out, the
doctrine of the interpretation by L'École de
l'Exégèse can be reduced to two simple theses:
“Law in its entirety is contained in written legislation” and “A lawyer should simply extract it
therefrom following the will of the legislator”
[50, p. 142]. It was only by the end of the 19 th
century that the radicalism and formalism of the
school of exegetes were overcome though developing the ideas of the “free law” school [24, p.
51]. A prominent role in this development was
played by the French sociologist of law François
Gény who put forward the idea that “in case of
incompleteness or unavailability of a law, a
judge cannot refuse to administer justice and
should find a solution through analyzing the
facts outside law, i.e., based on ‘free law’ ”
[24, p. 51].

precedent, as pointed out by Rupert Cross, on the
one hand, is very old1, and on the other hand, can –
to a certain extent – can be compared to “wild
goose chase” in terms of the degree of its fruitlessness [22, p. 66]. The British rules of determining
ratio decidendi are primarily the numerous doctrinal approaches to a given problem which do not
always correlate with each other. For instance, Professor Wambaugh proposed to apply the inversion
method [inversion test] in order to identify the ratio decidendi. According to this method, you must
first frame carefully the supposed proposition of
law; then insert in the proposition a word reversing
its meaning; and then try to understand whether, if
the court had conceived this new proposition to be
good, the decision could have been the same: if the
answer is affirmative, then, however excellent the
original proposition may be, the case is not a
precedent [for that proposition], but if the answer
be negative the case is a precedent [for the original
proposition and possibly for other propositions
also]. I.e., when using this method, the ratio decidendi must be a general rule without which the
case must have been decided otherwise [22, p. 68].
2. The legal system in Britain is based on the
principle of conservatism expressed in the wellknown formula stare decisis (“to stand by things
decided”) as well as in the formula like cases are
treated alike (“decisions on similar cases must be
made in similar ways”). The supreme judicial authorities of Britain were completely tied up by the
previous court decisions, and this situation came to
an end only by the mid-20th century. In 1966, Lord
Chancellor made a historic statement, saying that
the House of Lords would still treat their former
decisions as normally binding, however, they can
modify their practice and depart from a previous
decision when it appears right to do so [22]. (As a
result of the constitutional reform of 2005–2009,
the House of Lords lost its judicial functions.)
3. The dogmatism of the common law
system established in Britain after 1066 was
somewhat corrected through the law of equity s

Development of Science of Law within the
Anglo-Saxon Style of Legal Thinking
The British have long been proud of their legal system with its common law and common
wealth precisely because it is unique... Britain is
essentially self-sufficient: it is located on islands, it
has its own measures of length and weight, driving
is on the left, Christianity became Anglican and
Puritan here, it is the birthplace of economic, political, moral and social arithmetic as well as sensualism and evolutionary theory [10, p. 5].
The uniqueness of the British legal system
and of the later recipient legal systems thereof is
based on a number of doctrinal maxims and provisions:
1. First of all, the structure of legal precedent
in Britain should be mentioned. This structure cannot be considered identical to the system of “judgemade” law as such in the form which developed,
for instance, in the countries of the Continental
European style of legal thinking (e.g., the French
jurisprudence). In Britain, precedent consists of
two main components: ratio decidendi (“the rationale for the decision”) and obiter dictum (“said in
passing”). At the same time, the issue of the delimitation of these two components of legal

1

As long ago as 1673, Judge Vaughan argued: “An opinion
given in court, if not necessary to the judgment given of
record, but that it might have been as well given if no such, or
a contrary had been broached, is no judicial opinion, but a
mere gratis dictum” [voluntary assertion] (Bole v. Horton).
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ystem (having a natural law feel) which is generally associated with the jurisdiction of the Lord
Chancellor's Court. Formally, the date of birth of
law of equity is considered to be 1474, when Lord
Chancellor began making decisions on his own
behalf instead of on behalf of the sovereign. The
well-known expert on the history of England, Paul
Vinogradoff, characterizes law of equity as a “liberal interpretation of the ‘common law’” [56, p.
41], while the 17th century English lawyer John
Selden points out that “equity in law is the same
that the spirit is in religion, what everyone pleases
to make it”[55, p. 45]. It is exactly due to the law
of equity that English law received such institutions as trust, specific enforcement and rectification.
4. The sociologism of English law is based on
the key principle of ubi jus ibi remedium (“for
every wrong, the law provides a remedy”). Long
before the active development of sociological jurisprudence in the countries of the Anglo-American
legal world, it was actively used in the British legal
practice. In fact, Roscoe Pound and Jerome Frank,
equating law with the rule of law, created a selfportrait of the legal system within which they had
been brought up. This picture of the world is unlikely to be realistic for the legal systems of the
Continental European world and will not at all correspond to the maxims of the pure theory of law
put forward by Hans Kelsen, who “painted” his
pyramid of legal provisions looking at the natural
landscapes of his native Europe.
5. The inductive nature of legal thinking, which
is characteristic of the Anglo-Saxon legal tradition,
became both the leading line for this legal community and the basis for the specific particulars of the legal
systems belonging thereto. In the latter case, for instance, we can speak about the “sleeping” precedent
concept prevailing in the UK: when a precedent is
disapproved by a higher court, it becomes a “sleeping” one, and, accordingly, with a change in social
conditions, it may come back to life.
In Britain proper, the legal doctrine of prominent representatives of the existing legal system
became a part of the legal system. In quantitative
terms, this segment of the legal system is hardly
comparable to the legal systems of the religiousdoctrine-based style of legal thinking. However, in

terms of importance for the evolution of legal systems, the English legal doctrine is not inferior to
religious law teachings. At the same time, in contrast to the Continental European legal world, the
legal doctrine in Britain was developed by practicing lawyers rather than by purely academic juris
doctors [57, p. 31–33]. A significant influence on
the formation of the theory of legal interpretation
in Britain and on the definition of the image of the
so-called functional element of the legal system in
general had the works of Henry of Bracton, William Blackstone, Ranulf de Glanvill. For instance,
the doctrine of analogy existing in English law is
associated with the name of Bracton (the so-called
Bracton’s similibus ad similia). Judge Edward
Coke made a very good point saying that this doctrine allowed forming a corporate custom highly
resistant to various political manipulations on the
part of government (public authorities): while impartially following the analogy of facts, the judge
obeyed the law rather than the government [29,
p. 314]. William Blackstone, after analyzing a
great deal of judicial precedents, suggested the
rules of interpretation of legal provisions which are
still used nowadays. In particular, the researchers
distinguish the following ones:
1. The most effective method to interpret the
will of the legislator is by exploring his intentions
at the time when the law was made.
2. Words are to be understood in their usual
and most known signification; both regarding the
propriety of grammar and their general and popular
use.
3. If the grammatical meaning of a word or
understanding thereof in the usual and most known
signification do not allow interpreting the meaning
of a law provision with certainty, the meaning can
be understood from the context of the law under
interpretation by singling out a similar word or
phrase and comparing the text which is being interpreted therewith.
4. One part of the statute is to be interpreted
in the other part of the statute in such a way that
the document аs a whole remains in full force and
effect in order to avoid the situations when, as a
result of interpretation, some part of the statute is
cancelled out [rendered null and void], i.e., the
principle of a systematic approach to interpretation
is to be followed.
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5. In the event of temporal collisions between statutes, on the one hand, the known from
ancient times principle of leges posteriores priores
contrarias abrogant acts, and on the other hand –
if the later statute was repealed – the prior statute
which is in collision with the later one is reinstated
[comes into effect again] without any additional
formal procedures (the principle of implied repeal,
i.e., indirect annulment [30, p. 78–80]).
6. A judge must rely on several similar decisions (instead of relying on a single prior decision) based on two premises: 1) the sense of historical relevance of the precedent and law as a
whole; 2) the certainty that the decisions constituting it are the result of a well-organized process
of reasoning and comprehending the general experience [54].
Taking into account the uniqueness of the le-

This being said, while sacred texts are immanent
in their essence, the lawyers’ interpretation and
theories regarding law show – to a certain extent
– the dynamic aspect of the religious legal systems development (the exception being the religious legal doctrines which are not amenable to
development as well as religious texts as such).
Thus, the science of law in this instance becomes
law as such.
Let us review the aforementioned peculiarities

gal systems of the Anglo-Saxon style of legal
thinking, we can – in a certain sense – speak of

time and in relation to other sources. This source is
permanent, and its position in Judaic law is static,

their advantages in relation to the legal systems of
the Continental European world. The main of such

since – due to its nature – it is not subject to development and change [33, p. 11].

advantages is the flexibility of the legal system
generated by the inductive style of legal thinking

2. Midrash – interpretation of and commentary on the Torah. Being the primary and main ob-

that dominates in this instance. For example, a law
cannot “fall asleep” for a while and then “wake

ject of interpretation, the Torah – even in the text
and structure – generated the reasons and the need

up” as the English precedents do. It is either a part
of objective reality or not: it is either effective (va-

for its interpretation (the vagueness of the text, the
combination of abstractness and casuistry in the

lid) or repealed. However, one can observe a number of elements in the legal practices of the Anglo-

way of setting out the provisions [precepts], the
lack of chronology), which, together with numer-

Saxon world which hinder their evolution. This
primarily refers to the aforementioned principle of

ous external factors, encouraged the development

of the religious-doctrine-based style of legal thinking looking at the following three legal zones:
1) Judaic (Jewish) law;
2) Canon law;
3) Islamic law.
Judaic law has several doctrinal segments:
1. Kabbalah – a Judaic mystical doctrine considered to be the first source of law in terms of

of interpretation [25, p. 263].
Professor Menachem Elon points out that mi-

conservatism.

drash is similar to the notion of interpretatio (Lat.)
in Roman law and that of interpretation in English

Development of Science of Law
within the Religious-Doctrine-Based Style of
Legal Thinking

jurisprudence. Initially, when reviewing regulatory
acts (pieces of regulation), it was common practice

Religious legal systems, unlike their secular
counterparts, do not have a positive law system
fully capable of performing the functions of legal
regulation. Sacred texts carry primarily spiritual
maxims rather than regulatory potential. In addition thereto, interpretational doctrinal practices of
lawyers which perform law-making functions are
actively used in the aforementioned legal systems.

to distinguish between midrash and interpretation
(as an analysis of the content of the text, an attempt
to get an insight into the spirit of the law) and perush and commentary (as an explanation/interpretation of the law by reproducing the
text in simpler and more understandable words)
[17, p. 42].
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There are several types of midrash:
1. Based on the purpose of interpretation:
– Midrash Halakha – analysis of the text in
order to derive Halakha (i.e., a set of laws and regulations of Judaism governing religious, family
and social life);
– Midrash Aggadah – analysis of the text in
order to reveal a trace of [hint to] a certain moral
principle, instruction, etc. [17, p. 43].
2. Based on the function of interpretation:
– Explanatory Midrash, explaining the verses
of and extracts from (parts of) Torah;
– Comparative Midrash (analogy), bringing
together different issues in order to expand Jewish
law and solve new problems. This involves using
three methods of interpretation: “proof from the
lesser to the bigger [going upward] and vice versa”, “analogy of the form” and “formation of a
general law, generalization” as well as “the method
of ‘equating’, which is not included in the list of
thirteen, but considered as a separate method in the
Talmud” [39, p. 287].
3. Cases – court decisions as well as the behavior and pattern of conduct of a Halakha expert in
a particular situation [33, p. 11].
4. Understanding – the legal and universal
[panhuman] logic of the sages of Halakha [33,
p. 11].
It is noteworthy that the doctrinal practices of
Judaic jurists – through the institution of fiction –
allowed, in certain cases, converting the biblical
laws into soferian (i.e., human) laws. The logic of
such an extremely radical step for a religious coordinate system was as follows:
1) the necessary precept of the Holy Scripture
was interpreted in such a way that, in accordance
with the interpretation, the law (as observed in
practice) either never existed, or – due to the conditions assumed by the Bible itself –ceased to exist
long ago;
2) actual observance of such a law was explained by a special piety of the people, who, thus,
observed this law as a guideline set out by the biblical religious teachers [authorities] rather than as a
biblical instruction;
3) hence, the logical conclusion that this
law had a human (soferian) nature, and, therefore,
it could be repealed [25, p. 266].

Canon law, i.e., “law created by the church”
[7, p. 7], is an integral part of the Western European civilization of the past and present. In the
former case, we are referring to the significant influence of this religious system on the formation of
the rule of law in the continental and insular Europe (Canon Law of the Ancient Church1 and Canon Law of the Middle Ages2). A prominent role in
this process was played by a school of decretists,
based on the Decreta of the monk Gratian. Like the
glossators, they performed both research and vigorous educational activities in medieval universities. By the end of the 16th century, Canon Law
was systematized. In 1583, the previous compilations of Canon Law were consolidated into a single
Body of Canon Law.
Before the formation of a centralized legal
system in France, Canon Law (along with Roman
Law and coutumes) was an essential element of
the particular-law mosaic. In Britain, the influence of Canon Law was not as ample as in Continental Europe. However, some of its “footprints”
can be seen in Britain as well. For instance, Norman Doe, in his study on the history of Medieval
Britain, points out that English lawyers, considering laws as a means of restitution [compensation
of damage], turned to the Roman, Canon Law
theories, as well as to the theory of Thomism [48,
p. 3–4]. The influence of Canon Law on the formation of the English legal system was also studied in the works by a prominent legal historian
of the early 20th century Willard T. Barbour.
In his opinion, the 15th century chancellors,
in their ecclesiastical capacity, established the
basic principles serving as a foundation for
law of equity development [44, p. 869]. It should
also be noted that the roots of many civil law
principles implemented in the British legal system
1

For instance, the first Ecumenical Councils (the Council of
Nicaea and the Council Constantinople) generated the doctrinal beliefs called the Niceno-Constantinopolitan Creed (or the
Nicene-Constantinopolitan Creed).
2
This stage of Canon Law development generated the famous
Corpus Juris Canonici consisting of The Decretum Gratiani
(circa 1040) and the Decreta of the following Roman popes.
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are in Canon Law. We are referring, in particular,
to the principle of good faith. As for Canon Law
proper, it received [took over] the aforementioned
institution from Roman Law.
The philosophical basis for the start of the
modern stage in the development of Canon Law
was neo-Thomism. The decisive role in this respect
was played by the publication of the encyclical
Aeterni Patris (1879) by Pope Leo XIII, in which
the thesis about the teachings of Thomas Aquinas
being the basis of the Catholic worldview was consistently advanced. Another significant event for
the aforementioned stage of Canon Law evolution
was the encyclical Rerum Novarum (1891) about
the working class. It was exactly the work which
would be later called “social doctrine” and “didactic instruction” of the Church on social subjects,
allowing it to “explore social realities, express its
opinions thereof and lead towards the correct solution of the problems generated thereby”1.
As experts point out, the essential difference
between Canon Law and Judaic Law is the fact
that the New Testament – unlike the Old Testament – cannot be regarded as a Code of Law for
the Christians. The New Testament shifts the focus
from the formal legal perception of divine precepts
towards the ethical law, while not denying the legal origin [3, p. 291–292].
One also has to agree with the conclusions by
Professor A. A. Vishnevsky who pointed out that
Canon Law does not have the features of systematicity characteristic of secular law. At the same
time, it makes part of a more universal system
based on religious (Christian) cosmology [8,
p. 47].
Islamic Law. Islam is the youngest religion in
the world with an extent of diffusion which cannot
but amaze. Less than one century after the death of
Prophet Muhammad, the Muslim rule encompassed more lands than the Roman Empire at the
peak of flourishing [11, p. 4].

The events of recent decades have shown how
active the expansion of the Muslims in Western
Europe is. However, such a meeting of the West
and the East is certainly not the first one in the history of two civilizations. First, Al-Hurr ibn Abd alRahman (580–650) invaded southern France, and
after 756 a line of the Umayyads – a dynasty of
caliphs, founded by Muawiyah in 661 – began to
rule in Spain. Their capital was the city of Cordoba. The Islamic invasion left some architectural
monuments still existing in present-day Spain (the
Mosque in Cordoba, the Alhambra Palace in Granada), however, of particular interest is the linguistic footprint: nowadays, there are about 4 thousand
words of Arabic origin in the Spanish language,
including legal terminology.
The classical attributes of law existing in the
coordinate system of legal positivism and dogmatics — the “state” and the “territory” —are irrelevant to Islamic law. In addition to the religious
principle, the social principle becomes the cornerstone of Islamic law: the Islamic community, or
Ummah. The Quran says: “Those who separate
themselves from the Muslim community, which
must be one and indivisible, will go to hell” [20].
Law follows the Ummah which observes it, and is
not only limited by the borders of various countries. It is exactly this inherent peculiarity of Islamic law that made it possible to extend some elements thereof to European countries which declare
the principle of secularism in their constitutions.
This was the case with the institution of Islamic
banking and securities in Western Europe (Islamic
securities – sukuk – are in circulation in some
Western European countries, particularly in
France, in relation to small and medium businesses
of the so-called halal type). According to experts,
Islamic banking shows extremely high growth
rates. While in the mid-1990s the assets of Islamic
banks amounted to $150 billion, in 2015 they
reached $1.48 trillion and their annual growth rates
exceeded 10–15% [51].
In Islamic law, we can find two similar
in meaning, but not identical, terms: fiqh (lite-

1

Ioannes Paulus II. Centesimus Annus. 5. 01.05.1991 // Vatican: the Holy See. URL: http://www.vatican.va/holy_father/
john_paul_ii/encyclicals/documents/hf_jp-ii_enc_01051991_
centesimus-annus_en.html (last visited on 25.01.2019).

rally, “the correct understanding of the intent”)
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and sharia (literally, “the path to water, source”).

The evolution of the Islamic science of law
can be vividly illustrated using the example of 4
main schools of jurisprudence (madhhabs), named
after their respective founders: Hanafi, Maliki,
Shafi'i and Hanbali. One of the aforementioned
madhhabs could be followed either according to
the taqlid [taqleed] model (blind following of one
certain madhhab), or according to the ittiba model
(conscious following as a result of logical thinking) [1, p. 155–156]. The lack of a single common
approach towards law as well as the sources thereof and certain aspects of the regulation of the life
of the Muslims led to the emergence of the socalled comparative fiqh – analysis of the madhhabs’ position and points of view with regard to
various aspects of legal regulation (nowadays,
along with the so-called official state madhhab,
elements of comparative fiqh are also taught in
Islamic countries). And only by the middle of the
20th century, owing to the Islamic law reformation
movement associated with the names of such
prominent legal scholars as Hassan al-Banna and
Nasir-ud-Dīn al-Albani, a call for uniting the
madhhabs was made.
The legal status of academic lawyers (legal
scholars or theorists) in the aforementioned three
geographical legal zones also had distinctive peculiarities.
For the Continental European zone, the precursors of purely national schools of law were
glossators and conciliators. As Jacques Le Goff
pointed out with regard to the social and legal status of the intellectuals of the late Middle Ages, by
that period they had made “the final choice between belonging to the world of work and joining
the group of the privileged” [23, p. 112]. They
were paid for their work and were inclined to promote the idea of a progressive school of labor remuneration depending on the changes in the cost of
living in the region where they lived.
The present-day countries of Continental Europe do not have a cross-national and non-national
school of law equally influencing their national
legal systems (unlike, for example, the Islamic
schools of law or the concept of neo-Thomism).
At the same time, most of the countries of Continental Europe proceed from the assumption that

When differentiating between them, the following
three distinctive features are pointed out:
1. Sharia is a single set of precepts contained
in the Quran and the Sunnah, while fiqh is a set of
rules developed based on sharia as applied to specific situations which are not directly explained in
sharia.
2. Sharia is established once and forever, being immutable, while fiqh varies according to the
circumstances to which it is applied.
3. The precepts of sharia are mostly of a general nature (they lay down the fundamental principles), while the rules of fiqh have a specific focus (they show how the fundamental principles of
sharia are applied to specific circumstances)
[1, p. 21].
Islamic law is characterized by a hierarchical
approach to the sources of law. They are classified into primary, secondary and tertiary. The
primary ones include the Quran and the Sunnah.
“I left you two things guided by which you will
never go wrong and will not be misled: the Book
of Allah and the Sunnah of his messenger,” says a
Hadith of Prophet Muhammad [18, p. 11]. However, the texts of the Quran and the Sunnah, being
essentially religious rather than legal, were not
enough for regulating all the aspects of the social
life of the Muslims. Therefore, the theory of Islamic law saw the creation of a practice of deriving (istinbat) general norms, rules, regulations
and judgments on individual issues, which was
called ijtihad, and it became the sphere of scientists instead of religious leaders. This was reflected by Prophet Muhammad in one of his Hadiths:
“The scientists are the heirs of the prophets” [15,
p. 20]. This practice shows some features in
common with the techniques of medieval glossators. However, for the latter, the maxims of human-made law (Roman law) served as the material for the relevant inferences and logical conclusions, whereas, for the doctrinaires of the Islamic
world, such material is the immanent and nonhuman-made religious coordinate system.
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Aggregation is a stage-by-stage model of recruiting academic staff. At the first stage, commissions of renowned professors sitting in separate sessions for two spheres – Private Law and
Criminal Law Sciences and Public Law – assess
the candidates based on written documents (dissertation texts, research paper lists, CVs) identifying those who are “aggregative”. The venue of
aggregation is the famous legal center of France –
the University of Paris-Assas. The next stages
involve testing the candidates who have passed
the first round of selection (an 8-hour-long classroom test with a task to write comments to a court
decision unknown to candidates in advance, etc.).
The main and the most difficult test is preparation
of a lecture within 24 hours (outside the commission assembly hall) on a topic set by the commission – usually far from trivial – which is announced to candidates on the day of the test and
can deal with any issue in the sphere of Private
Law and Criminal Law Sciences or Public Law,
regardless of the narrow specialization of the
tested (by way of example, some of the most recent topics were “Gold” or “Law and Time”)2.
The next morning, the candidate reads the lecture
to the commission and then verbally answers dozens of questions. Those who successfully pass
all the tests receive the most prestigious university title in France – agrégé des facultés de droit
(“agrégé of faculties of law”) – and guaranteed
professorship in one of universities. Every year,
a list of vacancies is made in the sphere of Private Law and Criminal Law Sciences and Public
Law, respectively: the agrégé with the highest
rating according to the test results has the privilege of choosing a position from the entire
list; the agrégé with the second highest rating
gets a list which is shorter by one position, etc.;

academic lawyers (as well as the people holding academic teaching positions in general) are
civil servants1 with an indefinite-term employment
contract. This approach has a number of advantages – the main one being that it allows overcoming
the effects of the so-called “precarious employment”. However, it also has certain drawbacks –
the main one being mandatory termination of employment when reaching the age limit for civil servant positions (on average 60–65 years old), which
is not always in accord with the aspects of the creative academic profession (for instance, in Russia
and the USA, there is no age limit for academic
teaching positions in any branches of knowledge).
In some countries, the general vector of the
presentation of the legal status of academic lawyers is supplemented with specific national models. For instance, France has a peculiar historical
form of certification of academic professionals
in the form of aggregation. Aggregation is an
institution with very long-standing tradition
(going back to the 16 th century). The idea of a
special procedure for recruiting the professorial
corps was first implemented at the local level at
the Faculty of Law of the University of Toulouse
in connection with the adoption of an Act of Parliament dated 10 January 1515. However, it
reached the national level much later – in the era
of the centralized legal system – on 20 December 1855 [49]. The aggregation procedure established in the middle of the 19 th century still exists nowadays.
In addition to the science of law, aggregation
– as a specific model of university professorial
corps formation – is also used in the sphere of political science and economics.

2

It is for this final test that a candidate participates in another
peculiar form of preparation for the position of professor:
building a team of associates who should take care of the candidate’s intellectual training before the exam. The candidate
bears all the costs associated with the team members for the
duration of the “training” process. The venue of the “training”
process, as well as the venue of the competition itself, is Paris.
Thus, participating in the competition (selection), the applicant
spends not only intellectual, psychological and physical resources, but also purely financial ones.

1

For instance, in France, both associate professors (lecturers)
and professors proper have the status of fonctionnaire (i.e.,
civil servant). Professors are appointed by the President of the
Republic, while associate professors are appointed by the Ministry of Higher Education, Research and Innovation. The practice of visiting professors should be considered an exception to
this general rule. The corresponding vacancies are announced
and visiting professors are appointed by universities.
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and for the agrégé with the lowest rating – accordingly – only one vacancy is left. It is the aggregation procedure that explains the fact that the French
professorial corps is very young and renewed on a
regular basis (besides, the mandatory retirement
upon reaching the age of 65–68 should also be taken into account). The standard period of holding a
position of professor is considered to be from
about 35 to 65 years old [16, p. 9–10].
Such a peculiar model of entering the profession is bound to be criticized. Some of the most
controversial aspects of this model include, in particular, the following:
1. The model means that universities lose the
element of autonomy to some extent – in terms of
the ability to choose their staff.
2. The model means that universities cannot
be fully considered as international academic centers, since there is practically no possibility for foreign academic professionals to pass the aggregation procedure.
3. The final 24-hour test is, to a certain extent,
a test of the candidate’s stamina rather than knowledge/intelligence.
4. The system of the aggregation commission
selection is questionable at the moment due to
some existing elements of nepotism.
The mixed feelings about the established practice of aggregation in France give rise to different
doctrinal models of its evolution:
The first one consists in the preservation of
the current practice unchanged for reasons of historical continuity [46, p. 427].
The second one consists in reforming the current practice in terms of minimizing the effect of
discrimination when selecting the members of the
aggregation commission (adherence to the principle of gender equality as well as geographical
and discipline-specific diversity of the commission
candidates) [52].
The third one consists in abolition of the prac1
tice .
As can be seen from the above, the aggregation procedure is far from unequivocal. However,
1

some of its elements can be taken into account
when developing the doctrinal approaches for the
system of recruiting the elite of academic professionals in Russia: university rectors and vicerectors. The aforementioned three-stage aggregation procedure can be used as a basis for designing
a stage-by-stage procedure for selecting the candidates to the rector and vice-rector base of the universities being under the supervision of the Ministry of Science and Higher Education of the Russian
Federation, in the following aspects:
1) candidate qualification assessment (the first
stage of selection performed through reviewing the
candidate’s achievements in the sphere of education and science – without the candidate’s direct
participation);
2) assessment of the candidate based on the
results of the examination for becoming a rector or
a vice-rector of the universities being under the
supervision of the Ministry of Science and Higher
Education of the Russian Federation (the second
stage of selection which takes place under the auspices of the Ministry of Science and Higher Education of the Russian Federation; the examination
commission includes the leading experts in the relevant academic disciplines as well as representatives of the academic community from non-profit
organizations representing the interests of academic professionals).
In the zone of the religious-doctrine-based
style of legal thinking, the legal status of academic lawyers is determined by belonging not
only to a professional group, but also to religious
institutions. Interestingly, the training of academic lawyers for the legal systems with religious elements is not always the mission of religious institutions. For instance, there is a Faculty
of Sharia in the University of Al-Azhar in Egypt,
where the system of examination and graduation
paper and thesis defense is the same as in Europe
[38, p. 310].
In the global practice context, the science of
law in Russia evolved in line with the characteristic features of the main stages of development singled out in science studies [19]:
The first stage (the second half – the first half
of the 18th centuries): the “embryonic” period
of the science of law formation. This period was

See: URL: https://suppressionagregation.wordpress.com.
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associated with the need for a large-scale reform
of the domestic law and order (the reforms of
Peter I) and the insufficiency of only the applicative modules of the knowledge of law for reaching the nationally significant goals and objectives. As Nikolai Voskresensky points out, “legislative text development in the law-making
process of Peter I included all the stages characteristic of the legislation of contemporary times:
legislative initiative launch, collecting materials
of the newest [state-of-the-art] legislation of the
West, drafting the initial version of the law, discussing the draft law, approving and publishing
the law and, finally, introduction of the new law
into the system of the previously issued laws” [9,
p. 73]. Of particular interest in this era is also a
special form of academic research and practice
associated with explanation and substantiation of
new laws. We are referring to the so-called explications (from the Latin explicatio = explanation). For instance, in 1723, Peter I wrote a famous explication explaining the difference between crimes against the state [political crimes]
and particular crimes, and containing conclusions about the need for a more severe criminal
penalty for the former of the aforementioned
types of crimes.
The second stage (the second half of the
th
18 century – the first four months of the 19 th
century): formation of the “art of law” as an academic research and practice sphere. In this regard, Illarion Vasilyev, in particular, pointed out
that “...the knowledge of laws merged with the
art of applying these laws to the incidents occurring in civilian life,” – therefore, the legislative
activity was aimed primarily at systematization
of the existing amount of legislation, adaptation
of old laws to new circumstances and creation of
conditions for comprehensive knowledge of
laws. Knowledge of laws became the duty not
only of a practicing lawyer, but also of an ordinary person [5, p. 12–13].
The third stage (the second half of the 19 th
century – present). In many ways, the Russian
science of the latest period of its development
was synchronized with the schools and trends of
other countries. A vivid example in this respect
is theoretical jurisprudence. Overall, it should be
noted that German researchers of the 19 th century stood at the origins of the theory of law de-

velopment in the Continental European legal
world [26; 27; 28; 45].
Professor Vladimir Przhilensky [35, p. 15–16]
singles out several basic lines along which the
connection between German classical philosophy
(and, in particular, neo-Kantianism) and the formation of Soviet jurisprudence can be traced:
1) the very structure of the theoretical knowledge building – ontology, gnoseology (logic +
methodology), axiology (foreign to both authentic
Marxism and the following “Leninism”);
2) the approach to teaching logic: it was Kantian in its essence, marvelously mixing the elements of Marburg Neo-Kantianism and Wundt’s
empirical psychologism which goes back to Kantian understanding of the subject.
However, there are some groundbreaking and
authentic trends. Some of them were a continuation
of the domestic academic research of a general
humanitarian nature (in particular, Eurasianism1),
others were a doctrinal response to the global challenges of the external environment (one of such
phenomena was the doctrine of somatic human
rights).
Development of Science of Law
in the Context of Globalization
The aforementioned propositions of the legal
doctrine, in many respects, characterize the national point of view on the evolution of legal phenomena before the moment when the global science
of law (as André Tunc put it) left the “Neolithic
Age” – before the advent of globalization.

1

This trend in law is characterized by some important systemic aspects, namely:
- one-vector nature of the Russian political and legal future in
the framework of the Eurasian concept (the well-known
statement of the Eurasians is: “Russian people and the people
of the “Russian world” are neither Europeans nor Asians.
Merging with our own cultural environment surrounding us,
we are not ashamed to avow ourselves Eurasians” (Eurasian
Chronicle, Issue VII (Paris): 43));
- the religious-value-based and non-rational nature of the Russian legal and political systems;
- the promotion of the idea of a “mandatory state” as an autonomous (non-Western) platform of the Russian political and
legal future;
- the revival of the idea of genuine “Russian truth” [“Russian
justice”] as the philosophical basis of the Russian legal life.
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siècle à nos jours [42], Professor André Jean Arnaud quite accurately defines the paradoxes of the
global jurisprudence at the initial stage of globalization of law (1975–1993) – the obverse and the
reverse of legal coins [41]:
1) the dialectic of legal regulation and deregulation;
2) the establishment of the principle of equality of legal entities (persons) in societies which are
differentiated by definition;
3) the dialectic of the national and the local in
law;
4) the need and the inability to control complex processes through application of law;
5) and finally – the “paradox of paradoxes” –
the impossibility for the legal world to live in the
conditions of the paradoxes listed above without
becoming a paradox itself [43].
Nowadays, globalization is only multiplying
the legal paradoxes and the problems of legal regulation, putting the global legal community in the
conditions of subsequent “gaps in law” and constituting one of the main challenges of legal etatism.
In our previous research papers, we have already pointed out that, following the development
of globalization processes, more prominence is
being gained by such trends in the evolution of
legal systems as: increase in the level of convergence, competition and internationalization of legal
systems; emergence of unique legal phenomena
(lex electronica, lex sportiva); increasing occurrence of national law “supplementation” and “replacement” on the part of the external regulators of
social relations; changes in the classical institutions
of the country-based organization of society (the
institutions of citizenship and territory) under the
influence of various kinds of integration processes;
liberation of the legal profession from purely national chains [12].
It should also be noted that globalization is the
universal trend on the present-day legal map of the
world. Significant steps forward along the way of
internationalization and integration of the legal
profession into the global legal space are obvious
as early as at the stage of legal corps training
(preparation).

This being said, the international component
of the preparation (training) of legal professionals
should become one of the priorities for the educational centers of the Russian Federation. In May
2012, Russian President Vladimir Putin signed the
Decree On Measures for Implementation of the
National Policy in the Sphere of Education and
Science, where one of the objectives of the Russian
higher education system development is “…entry
by 2020 of at least five Russian universities into
the top 100 universities of the world in the global
university rating”. On 28 December 2013, the
Presidential Decree On Measures to Strengthen the
Human Resource Potential of the Russian Federation was signed launching a new Global Education
Program. Within the framework of the Program,
highly qualified experts and professionals with
world-class educational background (graduate and
postgraduate (doctoral) degrees) are engaged by
the leading Russian universities and scientific organizations. It should also be noted that Bologna
Process (Bologna Convention) implementation in
the Russian Federation in terms of social mobility
of students has a direct impact on the assessment
of the efficiency of higher education institutions
teaching law.
As for legal practitioners, globalization manifests itself through such institutions as:
- internationalization of the phenomenon of
law along several key vectors: reception, harmonization, unification and standardization of law;
- application of international and foreign law
and foreign jurisdictions to domestic participants
of social relations;
- active use of “soft law” mechanisms to protect the legitimate interests of the citizens as well
as involvement of foreign experts for protection of
human, social and national interests (e.g., engagement of White & Case as a legal advisor for Rosneft privatization in 2016 or the British lawyer
Mike Morgan acting for the Russian athletes in the
Court of Arbitration for Sport in Lausanne).
While becoming a real social practice,
globalization, at the same time, gives rise to a
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number of theoretical and practical problems, the
most significant of such problems being:
1) the competition between the international
mechanisms of protecting the participants of social
interaction and national institutions (in the Russian
Federation this trend manifested itself most vividly
in Ruling of the Constitutional Court of the Russian Federation № 12-P [in Russian: 12-П]
of 19 April 2016 On the Case Concerning the Resolution of the Question of the Possibility to Execute
in Accordance with the Constitution of the Russian
Federation the Judgment of the European Court of
Human Rights of 4 July 2013 in the Case of ‘Anchugov and Gladkov v. Russia’ in Connection with
the Request of the Ministry of Justice of the Russian Federation);
2) the clash of different legal traditions when
performing regulation within the homogeneous
groups of social relations (e.g., in France this trend
manifested itself in the so-called “Islamic veil affair”);
3) the general tendency for national legal systems to lose their legal sovereignty in a number of
social areas. Recently, this trend has become quite
apparent in the Russian and foreign systems of
sports law. A vivid example in this regard is
France. According to experts, in France there is no
clear boundary between government regulation and
self-regulation in the sphere of sports. As a result,
numerous litigations arise between government
agencies and sports federations with regard to relations in the sphere of sports [36, p. 46];
4) the formation – under the influence of a
seemingly universal legal framework and global
world model – of the hegemonic manifestation of
social relations (e.g., there are frequent discussions
regarding the Americanization of law and other
social phenomena) [47];
5) the emergence of a lot of terra incognita –
zones of subsequent “gaps in law” under the influence of globalization. We are referring to a set of
social relations requiring but not receiving the necessary legal regulation due to the fact that the
evolution of law lags behind social empiricism. A
vivid example in this respect may be the segment
of legal regulation in the field of genetic research

[59]. While at the moment the global science of
law has to some extent shaped the global point of
view on the problem from law’s perspective 1, the
national (governmental) point of view on the problem remains extremely poor in terms of legal regulation. This trend is particularly noticeable in such
a sphere of genetic research as genetic therapy.
It is hard to say what the further development
of globalization of law in the spirit of neoliberalism will lead to. In foreign literature, one can find
very bold (albeit very scarce) assumptions in this
regard – like the future existence of humanity
without law and without a state [53, p. 36].
In general, one can speak of two vectors of the
influence of globalization on the science of law:
gnoseological and anthological. In the first instance, we are dealing with a doctrinal assessment
of the phenomenon. It can range from extremely
positive to sharply antagonistic [60]. In any case,
academic lawyers from all the legal zones mentioned above (Continental European, Anglo-Saxon,
religious-doctrine-based) did not avoid this kind of
assessment. In the second instance, we are dealing
with the practice of incorporating certain elements
of globalization of law into the national legal
norms. The ability of legal systems to rank the
elements of globalization of law in accordance
with their own needs fully characterizes their legal
sovereignty.

1

We are referring, in particular, to the adoption of the
following legal acts: the Universal Declaration on the
Human Genome and Human Rights (UNESCO, 1997,
approved by the UN General Assembly in 1998), the
Convention for the Protection of Human Rights and
Dignity of the Human Being with regard to the Application of Biology and Medicine: The Convention on Human Rights and Biomedicine (1997), Proposed International Guidelines on Ethical Issues in Medical Genetics
and Genetic Services (WHO, 1997), the World Medical
Association Declaration of Helsinki Ethical Principles
for Medical Research Involving Human Subjects, recommendations of the Public and Professional Policy
Committee of the European Society of Human Genetics
with regard to mass screening programs, data storage
and DNA banking for biomedical research, provision of
genetic services (for details see: Zakharova M.V., Voronin M.V. Measure of Freedom in the Context of Legal
Regulation of Genomic Research: Foreign Experience,
Revista Dilemas Contemporáneos: Educación, Política y
Valores, Year VI, Special Edition, December 2018).
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Special attention should be given to the impact of such a manifestation of globalization as
digitalization on the science of law in Russia and
other countries.
Legal regulation of social relations is the basis
of the sustainable development of society. However, in the spheres of society where there is no need
for imperative control over relations and where, for
the convenience of the parties to contracts, simple
and prompt decisions are required, the efficiency
of legal regulation is far from perfect. In its usual
form, legal regulation means long and complex
procedures, unpredictability of many legal situations, impossibility to work without lawyers. However, law might potentially become a point of
growth of the overall efficiency of interaction between citizens, business and government – the area
the changes in which will cardinally improve life,
as was the case with electronics and the advent of
the Internet. Globalization of the present-day
world transforms the perception of self-regulation
in society, bringing about the need to take into
account a new phenomenon – automation in the
sphere of law, which, from our point of view, will
speed up the movement towards performance efficiency.
Legislators are faced with the task of implementing the idea of the possibility of law development and integration in a rapidly changing reality. In this respect, it is up to the government to
create a launch platform for discussion of the issue of law automation among law experts, IT specialists as well as business and government representatives.
Law automation should help to achieve the
following:
1. Reduction of dependence on the will of law
enforcement agencies [administrators of law] and
the other party to the contract [counterparty],
which will make it possible to:
− more effectively identify the initial will
[intention] of the parties to the contract or legislators;
− prevent deliberate distortion of this intention [will];
− prevent unlawful opposition to this intention [will];
− significantly reduce the risk of subsequent
distortion or improper performance of the previously agreed intention [will].

2. Cost cutting, saving the time and resources
spent on routine or unnecessary operations which
will make it possible to:
− cut the costs associated with the work of
lawyers who help to find the provisions related to a
particular situation and to model their use (machine-readable provisions [laws, regulations, standards] will allow automatic search and interpretation thereof with maximum accuracy);
− cut the costs associated with the work of
lawyers who help to make sense of [gain insight
into] ambiguous interpretation or conflict/collision
of provisions (such collisions can be eliminated at
the compliance stage);
− cut the costs associated with the work of
experts monitoring compliance as a result of automation of the data acquisition and analysis systems;
− cut the costs associated with the work of
experts responsible for execution/enforcement of a
substantial part of the decisions made by regulatory authorities and courts (orders related to money
or right (title) transfer, etc., can be executed / enforced automatically).
3. Acceleration of legal relations development
at the stage of coordination/approval of new provisions [laws, regulations, standards] and compliance
verification. The time will be spent by the parties
on commercial negotiations rather than on detailed
discussion of each contract clause by lawyers.
Smart contracts guarantee contract execution (performance).
4. Continuous awareness [understanding] of
own risks and obligations (or those of the counterparties). Software based on machine-readable provisions of laws or contracts will allow real-time
evaluation of the regulatory impact, the likely consequences of commercial arrangements established
by the parties and the laws adopted.
5. Increase in the transparency of interaction
with the government in public law relations and the
possibility to maximize the efficiency thereof,
which will reduce the level of dependence on the
non-formalized will of individual officials and
business representatives.
6. Increased affordability of legal services for
the public due to creation of low-cost arrangements
for the provision thereof.
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7. Reduction of the amount of conflicts/collisions in national law due to minimization
of the negative consequences of the human factor
and of the insufficient development of legal techniques.
Law automation for the government is associated with control procedures becoming cheaper,
creating a more technologically accomplished legislation, reducing the number of vague language as
well as conflicts/collisions between legal provisions, accelerating the law-making process, the
possibility of modeling and evaluating the regulatory impact of legislation. Automated consulting
systems providing ready variants of behavior (approaches), documents and analytics based on a set
of parameters will become widespread.
However, the solution of the aforementioned
tasks is impossible without creating an appropriate
substantive law base that will ensure the transition
to law automation. The following needs to be provided to enable such transition:
− creation of a legal meta-language to enable
description of provisions (laws, regulations, standards) for programming purposes;
− creation of the environment and technical
infrastructure for law automation;
− creation of a legal browser;
− creation of a legal thesaurus;
− availability and accessibility of an open
source code and software environment for law
making;
− use of the latest IT solutions (Big Data,
neural networks, smart contracts based on Ethereum);
− creation of a regulatory framework governing the use of the aforementioned technologies.
The legislative will expressed in provisions is
often distorted – either by mistake or intentionally.
Therefore, huge resources are spent in order to
avoid such mistakes (for example, the costs associated with interpretation of provisions by lawyers
as well as with the work of judicial corps and the
executive bodies). Besides, the lack of automation
leads to excessive bureaucratization.
Vague understanding of the legislative will
may result in inconsistent law application and
abuse by government authorities and the entities
subject to regulation. The traditional legal regulation has existed for many centuries – however, the
new technologies give an ample scope for its improvement in a short period of time. The progress

that has taken place over the past 10 years in the
field of cryptography, neural networks and
processing of huge amounts of data changes society, and law should develop along with such
changes.
Herman Gref, CEO and Chairman of the Executive Board of Sberbank, said during his lecture
to the students of Immanuel Kant Baltic Federal
University, that 450 lawyers who were responsible
for preparing lawsuits were made redundant by
Sberbank in 2016. The redundancies took place
because neural networks prepare statements of
claim much better than lawyers who do not know
how to work with a neural network. He also encouraged the students who care about their future
to do the appropriate course of study.1
Notwithstanding the foregoing, law automation has its drawbacks, and, therefore, its limitations should be pointed out as well.
Law automation should be aimed at speeding
up the legal process through simplification of formal procedures. According to Pavel Krasheninnikov, the work of legislators or lawyers dealing
with complex criminal or civil cases rather than
with promissory notes or payables, requires analysis of a whole range of circumstances which can be
interpreted in very different ways from the point of
view of the law. It is not by chance that they say:
“A good lawyer is not the one who knows all the
laws, but the one who knows how to use them”.
This is exactly what distinguishes a highlyqualified professional from an ordinary practitioner. An ordinary practitioner may be substituted
with a computer someday, while a real professional
may not. The profession of notary is another matter. The notary’s function is to verify compliance
of transactions with the legislation which can be
performed by neural networks. Registration of
transactions will not require a notary either: with
transition of registers to blockchain technology,
there will be no need for fact registration, since all
the information will be recorded in the blocks of
the chain. I.e., the profession of notary – if not disappearing altogether – will lose a lot in terms of
scope of authority.

1

Pogrefnost', Rossiyskaya Gazeta. URL: https://rg.ru/
2017/07/25/german-gref-svoej-lekciej-pered-studentami-vzorval-set.html (last visited on 10 February 2019).
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In Sweden and some other countries, blockchain technology is used for all real estate transactions. Besides, the issue of transition to blockchain
technology for national registers has been repeatedly raised by the authorities of Ukraine (and the
legal system of Ukraine is similar to that of Russia).1
It is believed that law automation is not permissible in lawsuits (judicial proceedings), as only
human beings with the human way of thinking can
correctly assess real-life situations and make decisions based on their inner convictions. However, in
Russia, there is a tendency towards simplification
of court decisions in civil and arbitral proceedings
in connection with the absence of the part stating
the reasons for judgment in the decisions made on
cases considered in simplified [summary] proceedings. Such changes are aimed at improving courts’
efficiency and relieving courts from extra load
while maintaining the competence of courts
represented by judges in terms of their ability to
properly assess the evidence based on their inner
conviction. Development of neural networks as
well as other data processing mechanisms may
soon lead to a transformation of the institute of
simplified civil and arbitral proceedings, while
maintaining such properties of court decisions as
binding nature, enforceability, preclusive effect
(res judicata) and indisputability.
Thus, in the sphere of administrative proceedings, automated recording of traffic offenses is
widely used. In 2017, the Russian Traffic Safety
Inspectorate press service reported 83.2 million
rulings made with regard to administrative offenses
in the sphere of road traffic recorded using fixed
and mobile automated devices.
In contract, business (commercial / entrepreneurial) and civil law related to transactions, confirmation of legally significant facts and performance of obligations, automated law application is
driven by the growing complexity of these
processes and development of the necessary technologies.

Business law, being the most susceptible to
market changes, is already extensively using the IT
achievements, which is especially the case in the
sphere of global supply. Both large companies,
such as IBM and Wallmart, and smaller fintech
start-ups, such as the Swiss company Ambrosus,
are searching for solutions in this area.
Blockchain technology is a system for organizing distributed databases. In particular, it helps
to make online payments, promptly verify the accuracy of the data related to customers or transactions as well as register and keep registers of transactions.
The essence of global supply solutions consists in combining blockchain technologies and the
Internet of things (for example, smart chips using
QR codes and RFID for tracking product movement) with smart contracts that automatically
check products for compliance with the regulations
of the country where the products are delivered.
Perceiving these changes in the sphere of global
supply, the European Parliament agreed on the text
of the resolution on blockchain technology adoption in trade. 2
In accordance with the resolution, adoption of
blockchain technologies throughout the supply
chain can increase the efficiency, speed and volume of global trade by limiting the costs associated with international transactions. Blockchain
can help to improve transparency throughout the
supply chain, cut costs, increase counterparty
confidence, and simplify the global trade process.
The companies working in this direction are already presenting successful cases of applying
their technologies in the sphere of food products
supply3.
An important direction of digitalization is not
only the transformation of legal institutions, but
also the methodology of teaching legal disciplines.

2

European Parliament Agreed on the Text of Resolution on
Blockchain Adoption in Trade, RIA Novosti. URL: https://ria.
ru/20181214/1548022536.html (last visited on 10 February 2019).
3
Ambrosus and the Madagascar Bourbon Vanilla Supply
Chain, Ambrosus. URL: https://ambrosus.com/assets/en/vanilla_poc_web.pdf (last visited on 10 February 2019).

1

Ukrainian National Registers of Land and Real Estate will
Soon be on Blockchain, Strana. URL: https://strana.ua/news/
122575-zemelnyj-reestr-i-reestr-nedvizhimosti-perevedut-nablokchejn.html (last visited on 10 February 2019).
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Overall, Russia is ready to use digital tech-

educational platforms has been developed and

nologies in education. Legislation is also brought

launched.
According to Class Central, the most popular

in line with the requirements of the evolving so-

online platforms are:
1) Coursera – 30 million users;

cial relations in the sphere of online education.
The most significant manifestation of education-

2) edX – 14 million users;
3) XuetangX – 9.3 million users;

al process digitalization is the creation of electronic educational resources intended for both

4) Udacity – 8 million users;
5) FutureLearn – 7.1 million users.

traditional (classroom) students and distance
education.

This being said, one of the most high-demand

In conditions of digitalization, a classical uni-

disciplines in the sphere of distance learning is ju-

versity aspiring to evolve in the global education

risprudence (according to a UNESCO study for

market and competing for entering global ratings,

Europe, the percentage of people studying law on-

needs to choose a development path in the online

line is 6%). The global leader in the sphere of in-

environment. There are several ways of online

formation technology use for education is the US,

learning technology integration into the education-

where one third of the 20 million university stu-

al process:

dents study online (fully or partially). Many US

1) complete transfer of some educational pro-

colleges and universities – such as the Pennsylva-

grams to online mode (e.g., distance education

nia State University, Boston University, and Indi-

programs);

ana University – offer fully distance learning programs with a national diploma on graduation.

2) complete transfer of some of the courses

According to a study on educational technolo-

within educational programs to online mode;
3) introduction of blended learning when

gies, online education in Russia is growing faster

classroom [on-site] education is supplemented by

than in mature markets – by 15% a year on aver-

distance learning content.

age. According to Coursera, the number of Russian

The importance of IT in training and educa-

students using online platforms for education in-

tion has been gradually increasing since early

creased by 41% in 2017 (compared to 28% in Eu-

2000s, and 2011 saw an explosive growth in the

rope1). All this drives transformation of the science
and practice of law. In this connection, higher edu-

number of distance-learning students using IT

cation institutions should become centers integrat-

technologies.

ing state-of-the-art, innovative educational practic-

There are many specialized platforms used by

es, teaching technologies and research methods in

universities in the educational technology market

the sphere of legal education. It is necessary to

(the use of such platforms on client terms is not the

create centers of competence in the sphere of legal

only available option – universities also develop

education and science which can consolidate the

their own educational resources).

efforts of scientists aimed at improving the re-

Currently, in Russia, within the framework of

search and educational processes both in terms of

the national priority project mentioned above, the

content and technology.

Modern Digital Educational Environment portal
(https://online.edu.ru/ru/) including 26 national

1
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Introduction: the paper is focused on the analysis of law enforcement practice relating to
the commissioning and conduct of medical and social assessment, re-examination of the disabled, as well as concerning the procedure for the development and implementation of individual rehabilitation / habilitation programs. Scientific interest of the authors of this paper is associated with individual issues of law enforcement which are generated by lack of effective legal
support for medical and social assessment and rehabilitation of disabled people. The use of
Russian legislation in the context of protecting the rights of citizens with disabilities is analyzed.
Purpose: to develop understanding of the problematic aspects of medical and social assessment
and rehabilitation of the disabled, and, on that basis, to formulate proposals for improving legislation in this area of public relations. Methods: analysis, synthesis, generalization, benchmarking, comparison, statistical, formal logic. Results: key issues of law enforcement of the
Russian legislation on medical and social assessment and rehabilitation of the disabled have
been identified, recommendations have been made to optimize the mechanism of medical and
social assessment in order to protect the rights of people with disabilities. Conclusions: there
has been identified a gap in regulatory legal acts, which should be eliminated, namely, there
are no deadlines for issuing certificates and medical assessment reports for the disabled, which
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affects the right to apply to an examination bureau. It is suggested that an expert in the disease
being the reason for determining disability should be included in the expert committee on a
mandatory basis. The paper also justifies a proposal to improve the procedure and the form of
recording the process of conducting medical and social assessment.
Keywords: protection of rights and interests; medical and social assessment; disability;
rehabilitation; habilitation; legislation on social care; health care
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Введение: статья посвящена анализу правоприменительной практики, касающейся
назначения и проведения медико-социальной экспертизы, переосвидетельствования инвалидов, а также порядка разработки и реализации индивидуальных программ реабилитации / абилитации. Научный интерес авторов статьи связан с отдельными проблемами правоприменения, которые порождены отсутствием эффективного правового обеспечения медико-социальной экспертизы и реабилитации инвалидов. Анализируется применение российского законодательства в контексте защиты прав граждан с ограниченными возможностями. Цель: сформировать представление о проблемных аспектах проведения медико-социальной экспертизы и реабилитации инвалидов и на этой основе
сформулировать предложения по совершенствованию законодательства в данной сфере
общественных отношений. Методы: анализ, синтез, обобщение, сопоставление, сравнение, статистический, формально-логический. Результаты: выявлены основные проблемы правоприменения российского законодательства о проведении медико-социальной
экспертизы и реабилитации инвалидов, предлагаются рекомендации по оптимизации механизма осуществления медико-социальной экспертизы в целях защиты прав лиц с ограниченными возможностями. Вывод: выявлен пробел в нормативных правовых актах,
47

Baranov V. A., Petyukova O. N.

который должен быть устранен, а именно отсутствуют сроки, в течение которых
должны выдаваться справки и заключения лицам с ограниченными возможностями, что
влияет на право обращения в бюро по проведению экспертиз. Предлагается в обязательном порядке включать в состав экспертной комиссии специалиста по заболеванию, являющемуся причиной установления инвалидности. Также обосновано предложение о совершенствовании порядка и формы фиксации проведения медико-социальной экспертизы.
Ключевые слова: защита прав и интересов; медико-социальная экспертиза; инвалидность;
реабилитация; абилитация; законодательство о социальной защите; охрана здоровья

the rights of persons with disabilities in various
countries of the world have been studied. For example, J. Njelesani, J. Siegel, E. Ullrich reveal the
realization of rights of the disabled in Rwanda in
the context of human rights in general [12], B. Nugraha, C. Gutenbrunner offer analysis of rehabilitation services under the National Action Plan in the
Democratic Republic of Korea [13], D. GuarnizoPeralta examined the essence of the rights of persons with disabilities in the American human rights
system, taking into account the mechanism of their
protection [7], Zh. Guo devoted his research to the
protection of rights of persons with mental disabilities in China [8], etc. Protection of the rights of
elderly people with disabilities is described in the
paper by A. Sanchez Hernandez [14].

Introduction
The purpose of the state policy of the Russian
Federation in the area of social care for the disabled is to ensure that people with disabilities have
equal opportunities with other citizens in implementation of civil, economic, political and other
rights and freedoms enshrined in the Constitution
of the Russian Federation, international law and
international treaties of the Russian Federation.
Mechanism for achieving this goal and implementation of the corresponding tasks is provided for by
the Federal Law “On Social Care for the Disabled
in the Russian Federation”1 (hereinafter referred to
as the Law on Social Care for the Disabled).
The issues of protecting the rights of citizens
during medical and social assessment were addressed in the research of such Russian authors as:
A. L. Blagodir, A. A. Kirillovykh [3], V. Alistarkhov [1], L. V. Andrichenko [2], D. V. Golub [4],
N. A. Igonina [5], A. A. Svintsov [6], as well as
foreign researchers: J. Herring [9], M. Brazier and
E. Cave [10], and others.
In particular, the paper by Ivan K. Mugabi
analyzes the degree of adequacy of protection provided by the Convention on the Rights of Persons
with Disabilities in situations of armed conflict,
describes various approaches to disability applied
in international humanitarian law and international
law on human rights, the author suggests applying
a unified approach to resolve the problems of disability [11].
Taking into account the territorial approach,
mechanisms for implementation and protection of

Procedure for Referral Citizens
to Medical and Social Assessment
The first article of the discussed Law on Social Care for the Disabled determines that only a
federal institution for medical and social assessment can recognize persons disabled in the manner
and under the conditions established by the Government of the Russian Federation. In pursuance of
this legislative order, the Government of the Russian Federation approved the Rules for recognizing
a person disabled2.
There arises a question whether the rules for
recognizing a person disabled can have legal flaws
of a legislative nature3. To answer this question, it

2

Decree of the Government of the Russian Federation No. 95
“On the Procedure and Conditions for Recognizing a Person
Disabled” of February 20, 2006. Collection of Legislative Acts
of the Russian Federation. 2006. No. 9. Art. 1018.
3
Decree of the Government of the Russian Federation No. 95
“On the Procedure and Conditions for Recognizing a Person
Disabled” of February 20, 2006. Collection of Legislative Acts
of the Russian Federation. 2006. No. 9. Art. 1018.

1

Federal Law No. 181-FZ “On Social Care for the Disabled in
the Russian Federation” of November 24, 1995. Collection of
Legislative Acts of the Russian Federation. 1995. No. 48. Art.
4563.
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is necessary to analyze the judicial practice of contesting the Rules for recognizing a person disabled.
Considering that this is a regulatory legal act
of the Government of the Russian Federation and,
as a ground for contestation, it was indicated that it
does not comply with legislation on health care,
these cases are under jurisdiction of the Supreme
Court of the Russian Federation.
Seven determinations of the Constitutional
Court of the Russian Federation were studied: Determination of the Constitutional Court of the Russian Federation dated December 16, 2008 No.
1085-О-P; Determination of the Constitutional
Court of the Russian Federation dated 27.01.2011
No. 64-ОО; Determination of the Constitutional
Court of the Russian Federation dated 24.09.2012
No. 1557-O; Determination of the Constitutional
Court of the Russian Federation No. 307-O dated
February 20, 2014; Determination of the Constitutional Court of the Russian Federation dated
24.06.2014 No. 1299-O; Determination of the
Constitutional Court of the Russian Federation
dated 06.23.2015 No. 1344-O; Determination of
the Constitutional Court of the Russian Federation
dated 06.23.2015 No. 1439-O.
Mainly, complaints addressed by the Constitutional Court of the Russian Federation related to
recognizing unlawful the establishment of a special
procedure for recognizing disabled persons affected by the accident at Chernobyl Nuclear Power
Plant, including the creation of special subjects in
the form of interdepartmental expert councils and
military medical committees, as well as determining a different procedure for calculating the period
of disability. The Constitutional Court of the Russian Federation, on all complaints, refused to satisfy or discuss them, considering that it does not see
the existence of provisions violating the rights and
legitimate interests of persons affected by the accident at Chernobyl Nuclear Power Plant.
Also, in eight cases related to contesting a
number of provisions of the Rules for Recognizing
a Person Disabled, the Supreme Court of the Russian Federation refused to satisfy all applications,
establishing the absence of any contradictions to
the current legislation.
At the same time, an analysis of law enforcement practice on this issue shows the existence of
problems that need to be settled in the process of
lawmaking.

For example, in accordance with paragraph 24
of the Rules for Recognizing a Person Disabled,
medical and social assessment is conducted at the
request of a citizen (his legal representative), that
is, it is declarative in nature. In this connection, to
conduct an examination for a citizen in order to
determine the group of disability, it is necessary to
submit a corresponding application to the medical
and social assessment institution and a referral of a
medical institution.
At the same time, the requirements of paragraphs 15 and 16 of the analyzed Rules are of an
imperative nature, the content of which implies
that medical organizations send citizens for medical and social assessment, issuing the appropriate referral.1 If, together with these paragraphs,
interpretation takes into account the requirements of paragraph 19 of these Rules, from
which it follows that if a medical organization
refused a citizen to be sent for a medical and social assessment, a citizen with a certificate on
hand has the right to apply to the bureau of medical and social assessment. It follows that the
citizen himself applies only in case of refusal to
be sent by a medical organization.
In total, there were 19 court decisions on the
issue related to the procedure for referring citizens to assessment, of which one (5.3 % of all
cases) was related to misinterpretation of these
four paragraphs (15, 16, 19 and 24) of the Rules
for Recognizing a Person Disabled. The result of
the citizen's interpretation of these paragraphs
allowed him to come to the conclusion that he
should not apply if the medical organization sent
him for a medical and social assessment, and
waited a long time for an invitation (call) to undergo it. Not having received the invitation and
having found out the reason why he had not been
invited, he initiated contestation of the date of
recognition him as a disabled person in the court.
The fact is that a person is recognized disabled for
a general disease from the day he submitted his
application to the medical and social assessment
bureau. In the above case, the citizen believed that
since he was not called, there was no fault of
him, and therefore he asked the court to establish

1

Medical Documentation, Form No. 088 / u-06 (Appendix to
the Order of the Ministry of Health and Social Development
of the Russian Federation No. 77 of January 31, 2007).
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his disability from the date of issuing the referral.
But his claim was rejected.
This example shows that presentation in the
four paragraphs of the Rules for Procedure of
Sending for Assessment by a method of legal prescription of different nature can mislead a disabled
person and his representative, which may lead to
violation of the rights and legal interests of the disabled person. It appears that the abovementioned
paragraphs of the Rules require clarification of the
wording of the relevant legal norm.
Another problem is related to the fact that
medical organizations in which citizens were
treated, refused sending for medical and social assessment and, in violation of paragraph 19 of the
Rules, did not issue the relevant certificate.
Certificates must be issued by the attending
physician or other specialized doctors who are directly involved in the medical examination and
treatment of a citizen, based on records in the citizen’s medical documents or on the results of a
medical examination in those cases where such an
examination is necessary1.
In regulatory legal acts, there are no deadlines
for issuing certificates and medical assessment reports, and this affects the right to apply to the examination bureau. It appears that in order to protect
the interests of a person with disabilities, this gap
must be eliminated and this period is subject to
regulatory enshrinement.
Out of 20 cases studied, 6 (30 %) were relevant to this case. Moreover, in one of the cases
(5 % of the cases studied) it was established that
the refusal to issue a referral for medical and
social assessment was not substantiated, and the
citizen was subsequently recognized disabled,
but belatedly, as he spent time on litigations,
disputing the refusal to be given the referral.
Solving these cases, the courts proceeded from
the prescription of paragraph 19 of the Rules,
considering that citizens, in the absence of a referral, had the right to apply to the Bureau of
Medical and Social Expert Assessments themselves and undergo an examination, with a referral of a medical organization being not necessary

for that. However, it should be noted that not all
the courts thought so, and in two cases (10 % of
all the cases studied on this issue) it was recognized that the Bureau of Medical and Social Expert Assessments lawfully refused to conduct an
examination on the application of a citizen, since
having a referral from a medical organization is
a necessary condition for that. Moreover, in one
of the cases (5 %) the court overturned the expert opinion, as it turned out that the referral for
assessment had been issued incorrectly.
As can be seen from the analysis of judicial
practice, the majority of courts (80 % of decisions)
consider that a referral to assessment is not a mandatory basis for conducting it, since, if we proceed
from the literal understanding of the current regulations, assessment should be carried out based on
an application that can be filed without any obstacle by patients directly to the expert bureau. It is
difficult to agree with this practice, since the bureaus need medical documents that have not been
handed out to the patient and, moreover, there are
already “sensational cases” when it is clear that
without a referral the patient cannot be examined
by specialists who issue an assessment report
without which the patient cannot proceed further.
Such a situation developed in Nikolai’s Hospital of
Peterhof, where a patient died due to bureaucratic
delays before he managed to get to medical and
social examination.2
In another case, the disabled person himself
was not able to apply, his representative was not
appointed, therefore his disability was established
with a delay.
During the case proceeding in the Constitutional Court of the Russian Federation 3, there was
also identified a problem caused by the fact that a

2

Available at: https://mail.yandex.ru/?uid=55377100&login
=bvagol#message//166633186721920 (accessed 11.10.2018).
3
Determination of the Constitutional Court of the Russian
Federation No. 1299-O “On the refusal to accept for consideration the complaint of citizen Sergienko Vladimir Ivanovich
on violation of his constitutional rights by the provision of
Article 1 of the Federal Law “On the Social Care for the Disabled in the Russian Federation” and Article 20 of the Federal
Law of the Russian Federation “On Pension Provision for
Persons Who Have Done Military Service in Internal Affairs
Bodies, the State Fire-Fighting Service, Bodies for Control
Over the Circulation of Drugs and Psychotropic Substances
and Institutions and Bodies of the Penal System, and for the
Families of Such Persons” of June 24, 2014.

1

Order of the Ministry of Public Health and Social Development of Russia No. 441n “On Approval of the Procedure for
Issuing Certificates and Medical Assessment Reports by Medical Organizations” of May 2, 2012.
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person suffering from a severe form of mental disease was unable to submit an application for medical and social assessment, and his legal representatives did not care of that as they believed that medical organizations should do everything. As a result, the citizen, who was recognized by psychiatric examination as mentally ill did not receive any
social support for 12 years, as he was not given a
certificate establishing his disability group. This
case is the reason for changing the procedure and
ground for referral to medical and social assessment, as well as the degree of compulsoriness of
the individual rehabilitation program for a disabled
person.
It is expected that, in relation to such situations, medical and social assessment should be
conducted on the basis of a referral from medical
institution, and an individual rehabilitation program may be mandatory for such persons by a
court decision.

registering applications for the public service is
still a direct submission to the bureau (main bureau, Federal Bureau) of an application for public
services with the documents specified in paragraphs 28, 31, 35–38 of the Administrative Regulations (paragraph 77 of the Administrative Regulations).
It is not clear from these instructions, for what
purpose it is allowed in the Administrative Regulations to submit the application in electronic form,
since it eventually turns out to be not valid.
It seems that this rule requires changes, as
citizens actively use the web-site of public and
municipal services, have registered there in the
prescribed manner and so they now can be identified. In addition, a referral for undergoing assessment or a certificate of assessment refusal
has already been received in electronic form,
therefore the receipt of the application from the
sick person in the same form would exclude any
mistake in identifying the applicant.

Provision of the Public Service for Conducting
Medical and Social Assessment under
Digitalization

Deadlines for Recognizing a Person Disabled
and Developing an Individual Rehabilitation
Program: Problematic Aspects

There is another problem connected with
submission of the application. In the age of computerization and digital economy, some patients, due
to their inability to reach the expert institution (because of the health condition, remote location away
from the place of examination, absence of a trustee), sent their application by email (three cases, or
15.8 %), however they were refused to undergo
assessment, since it is required to submit the application only in hard written form. 1 At the same
time, medical institutions send all documents necessary for conducting assessment in electronic
form. 2.
Moreover, in accordance with paragraph 69 of
the Administrative Regulations for provision of the
public services for conducting medical and social
assessment,3 an application for conducting medical
and social assessment can be submitted either personally or by mail (e-mail). However, the basis for
starting administrative procedure for receiving and

There are situations when citizens, having
learned that it is necessary to submit an application
for undergoing assessment, mistakenly submit this
application to the medical organization itself. In
order not to return the application, medical organizations redirect them to the medical and social assessment bureau, which usually takes up to six
days. But, all the same, the period for establishment of disability will be determined from the date
of receipt of this application directly by the medical and social assessment bureau.
It seems that the established approach needs
changing, since there are lonely disabled people
whose state of health does not allow them to move,
whose trustees or guardians have not yet been assigned, and time is lost because of these organizational issues.
In this regard, if the committee of a medical
institution refers a patient for assessment, this referral could be enough for him.
Further, everything will depend on the dispositive right of a citizen to undergo assessment and
accept the invitation of the bureau of medical and
social assessment or ignore this procedure.

1

Paragraph 24 of the Rules for Recognizing a Person Disabled.
Paragraph 19 (1) of the Rules for Recognizing a Person Disabled.
3
Approved by the Order of The Ministry of Labor and Social
Protection of the Russian Federation No. 59n of January 29,
2014.
2
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The given examples from the court practice
show that uncertainty in the legal regulation violates the rights and legitimate interests of persons
with disabilities, as the deadlines for recognizing a
person disabled and developing an individual rehabilitation program for them are violated.
Conspicuous is also the problem connected
with inaction of personnel of medical institutions.
The fact is that sometimes medical officials, for no
apparent reason, delay sending documents for
Chernobyl victims to the Interdepartmental Expert
Committees (4 cases, or 21.1 %), which leads to a
later date of establishing disability, since the committee’s decision is not retroactive and the disability status is established from the date of decision of
this committee.
At the same time, the committees themselves
make mistakes in establishing the causal relationship between the disability status and Chernobyl
accident. But at the same time, erroneous decisions
of lower committees, canceled by higher committees or in court, cannot influence the change in the
date of establishing disability associated with the
accident at Chernobyl Nuclear Power Plant. However, when establishing disability not related to the
accident at Chernobyl Nuclear Power Plant, the
day of establishing disability is considered the day
of filing an application to the medical and social
assessment bureau1 but not the day when the Interdepartmental Expert Committee made a decision.
Such a situation can hardly be considered fair, even
though it is supported by the Supreme Court of the
Russian Federation,2 since the reason for the later
date for establishing disability did not depend on it
and was associated with violations by officials.
Such a state of things is a reason to solve the
problem related to the fact that hospitals and doctors do not timely refer patients to medical and social assessment or delay issuance of necessary
documents, which leads to a time delay for establishment of disability. Given that a report of medi-

cal and social assessment is not retroactive, therefore disability is considered to be established from
the date of decision by the committee, and not
from the date of actual falling ill or issuance of the
referral to assessment.
It seems that in such situations, when violation of time limits for establishing disability is related not to the behavior of a sick person but to
violation committed by personnel and officials of
medical institutions, the person should be recognized disabled due to extraordinary circumstances,
in accordance with established regulations, without
regard to the deadlines violated through the fault of
officials.
Procedural Aspects of Recognizing a Citizen
Disabled
We have also studied six judicial acts of the
Supreme Court of the Russian Federation 3 concerning this issue. What attracts attention is a glaring judicial error of a procedural character which
ultimately affected the violation of the rights of a
disabled child.
It took more than nine months to consider a
complaint of legal representatives of the child (the
judgment was delivered on April 27, 2017, and the
cassation instance of the Supreme Court of the Russian Federation ruled that the lower authorities violated the rules of jurisdiction on January 22, 2018);
the case was returned to the court of first instance,
and its new consideration will take at least 2
months. Meanwhile, the disability will be established from the moment of taking decision by the
expert committee.
In this situation, even if we assume that the decision will be positive, it will only serve as a basis
for such medical and social assessment, which in
total will take at least one year.
It is during the year that the social rights of a
person who may be recognized disabled are left unprotected.
3

Decision of the Supreme Court of the Russian Federation
No. GKPI10-195 of April 2, 2010; Determination of the Supreme Court of the Russian Federation No. KAS10-271 “On
Leaving without Changes the Decision of the Supreme Court
of the Russian Federation No. GKPI10-195 of April 2, 2010”
of June 3, 2010; Determination of the Supreme Court of the
Russian Federation No. 19-B11-19 of November 25, 2011;
Determination of the Supreme Court of the Russian Federation
No. 53-APG13-6 of October 2, 2013; Determination of the
Supreme Court of the Russian Federation No. 39-KG17-13 of
January 22, 2017; Determination of the Supreme Court of the
Russian Federation No. 14-KG15-22 of February 15, 2016.

1

Determination of the Constitutional Court of the Russian
Federation № 64-OO of January 27, 2011.
2
Decision of the Supreme Court of the Russian Federation
No. GKPI10-195 “On Dismissing the Application of Recognition of Paragraph 14 of the Rules for Recognizing a Person as
a Disabled as Partially Inoperative, approved by Decree of the
Government of the Russian Federation No. 95 of February 20,
2006” of April 2, 2010.
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In this case, the Judicial Collegium for Civil
Cases of the Supreme Court of the Russian Federation concluded that the courts of first and appeal
instances had committed substantial violations of
the norms of substantive and procedural law, and
without the remedy, it is impossible to restore and
protect the violated rights and legitimate interests
of the applicant.1.
Thus, violation of the rules of jurisdiction (instead of administrative proceedings, this case was
subject to consideration within civil proceedings)
led to violation of rights of a disabled child.
This case makes one think about the necessity
to establish a rule in all procedural codes 2 that in
case of violation of rules of jurisdiction, the judge
should not stop the proceedings but send the materials to that court, or the judge (in case this is a district court and a distinction has been established
between judges for consideration of civil and administrative cases), who is competent to consider
this case, in order to avoid delaying the legal proceedings and to prevent the need to re-apply to
court.
Сourts often substitute medical and social expert committees, recognizing a person disabled by
their decisions. The Supreme Court of the Russian
Federation, abolishing such judicial acts, indicates
that the courts are only entitled to order the conduct of relevant medical and social expert examinations, and only in case if there is a ground for
this3, and are not entitled to address the issue of
disability.

bureau violates paragraph 20 of the Rules for Recognizing a Person Disabled 4 and paragraph 42 of
the Administrative Regulations on rendering the
public service for conducting medical and social
assessment, it was based on an internal Order 5,
according to which persons with cardiovascular
diseases are required to undergo medical and social
assessment not at the place of their residence but at
the cardiology bureau located in another city, according to the bureau’s specialization. Moreover,
this Order is a departmental regulatory act and has
not been published in the established manner, although it concerns the rights and duties of persons
with disabilities. However, the court recognized
that based on the bureau’s specialization, the disabled person had to undergo examination in another city. Such a decision does not comply with the
principle of legality, on the basis of a number of
violations, ranging from inconsistency of regulations of a lower-level regulatory act with the prescription of a higher-level regulatory legal act (in
our case, the RF Government Decree); moreover,
this order was not brought down to citizens in accordance with the established procedure6.
It follows from this situation that there are
specialized bureaus of medical and social expert
assessment in the constituent entities of the Russian Federation; therefore, people with disabilities
cannot always undergo examination at the place of
their residence and are sent to other cities. It
creates certain difficulties for people with disabilities associated with travel and accommodation.
Judicial practice proceeds from the fact that
branches of expert bureaus are overload, therefore,
in order to relieve the load at some branches,
people can be sent to other cities, which can be
done taking the account of specialization of these
branches.
It seems to contradict the current legislation,
therefore, it is necessary to propose either
to change the composition of the committees,
taking into account the need to involve experts,

Specialized Bureaus
of Medical and Social Assessment:
Basic Features of Their Operation
One case (5 %) was connected with rejection
of the bureau of medical and social assessment to
accept an application for medical and social assessment at the place of residence of a disabled
person. Although this decision of an official of the

4

Medical and social examination of a citizen is carried out in
the bureau at the place of residence (place of stay) of a disabled person.
5
Order of the Head of the Federal State Institution “State Bureau of MSA in the Sverdlovsk Region” of The Ministry of
Labor and Social Protection of the Russian Federation No. 313
of December 30, 2013.
6
See: Part 3 of Art. 15 of the Constitution of the Russian Federation (adopted by referendum on December 12, 1993).

1

Determination of the Supreme Court of the Russian Federation No. 39-KG17-13 of January 22, 2018.
2
Civil Procedure Code of the Russian Federation No. 138-FZ
of November 14, 2002; Code of Administrative Judicial Procedure of the Russian Federation No. 21-FZ of March 8, 2018.
3
Determination of the Supreme Court of the Russian Federation No. 14-KG15-22 of February 15, 2016.
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or to carry out a stationary survey, with the use of
remote forms of diagnostics.

tablished by interdepartmental expert councils and
military medical committees, whose assessment
reports are the basis for deciding on the degree of

Procedure for Conducting
Medical and Social Assessment

disability and the amount of compensation for
harm inflicted to the health of citizens. 4

The procedure for conducting medical and so-

The court, when resolving the case whether
there are grounds stipulated by the procedural law,

cial assessment is regulated by legal norms given
in section IV of the Rules for Recognizing a Per-

may order to conduct a forensic medical and social
assessment in the institutions that are granted the

son Disabled, as well as by Order of the Ministry
of Labor of Russia No. 310n1 dated October 10,

right to conduct such examinations in accordance
with the provisions of current legislation, but the

2012. According to the established procedure,
medical and social assessment is carried out by

court cannot decide on determination of disability,
since such a right is only given to the relevant bu-

experts of the bureau (expert staff of the main bureau, expert staff of the Federal Bureau).

reaus of medical and social assessment. 5 However,
er, there were 3 such decisions beyond the jurisdic-

With regard to the establishment of disability in connection with the accident at Chernobyl

tion of courts (1.6 % of all cases related to conduct
of examination).

Nuclear Power Plant, the acquisition of the specific legal status “Disabled due to the Chernobyl

Such a bureau (experts of main bureau, ex-

Disaster” is carried out through a more complex
law enforcement procedure, which includes ad-

perts of Federal Bureau) must include at least 3
specialists. These may include doctors for medi-

ditional assessment conducted by interdepartmental expert councils and military medical

cal and social assessment, psychologists, rehabilitation specialists. Prerequisite for the formation

committees that are focused on establishing a
causal relationship between the disease that

of a bureau (expert staff of the main bureau, expert staff of the Federal Bureau) is the presence

caused disability and the radiation exposure due
to Chernobyl Disaster 2.

of at least one doctor for medical and social assessment. If necessary, an expert in social work

Proceeding from the specific features of this

is added to the staff of the bureau (expert staff of
the main bureau, expert staff of the Federal Bu-

mechanism, for the given category of persons with
disabilities, disability status is established not from

reau). Specialists of the bureau (expert staff of
the main bureau, expert staff of the Federal Bu-

the date of appeal to the military or medical and
social assessment but from the date of taking a de-

reau) are personally responsible for following
the procedure and conditions for recognizing a

cision by such a committee3.
Attention should be paid to the fact that a

person disabled adhering to the principles of professional ethics and deontology 6.

causal relationship between the disease and disability as a consequence of Chernobyl Disaster is es-

The personal responsibility of bureau exper ts
(expert staff of the main bureau, expert staff of the

1

Federal Bureau) is stated in their job regulations

Order of the Ministry of Labor and Social Protection of the
Russian Federation No. 310n “On Approval of the Procedure
for Organization and Activity of Federal State Institutions of
Medical and Social Assessment” of October 10, 2012. Russian
Gazette. 2012 No. 301.
2
See: Part 7 of Art. 24 of the Law of the Russian Federation
No. 1244-1 “On Social Protection of Citizens Exposed to Radiation as a Result of the Disaster at Chernobyl Nuclear Power
Plant” of May 15,1991. Gazette of the Congress of People's
Deputies and the Supreme Court of RSFSR. 1991. No. 21. Art.
699.
3 Determination of the Constitutional Court of the Russian
Federation No. 1344-O of June 23, 2015.

4

Determination of the Supreme Court of the Russian Federation No. KAS10-271 “On Leaving without Changes the Decision of the Supreme Court of the Russian Federation No.
GKPI10-195 of April 2, 2010” of June 3, 2010.
5
Determination of the Constitutional Court of the Russian
Federation No. 307-O of February 20. 2014 and Determination of the Supreme Court of the Russian Federation No. 14KG15-22 of February 15, 2016.
6
Order of the Ministry of Labor and Social Protection of the
Russian Federation No. 847n of December 29, 2016.
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in accordance with the requirements of the legisla-

One of the mistakes is that if a person to be

1

tion of the Russian Federation .
193 cases were studied with regard to the as-

examined did not attend within the prescribed
time limit, expert bureaus, without finding out

sessment procedure, which constitutes 18 % of the
total number of court decisions related to the prob-

the reasons for his absence, did not set a new
deadline, moreover, refused to conduct a repeat

lems of persons with disabilities.
First of all, attention was drawn to the fact
that, based on the requirements of paragraph 4 of
Order No. 310 of the Ministry of Labor of Russia, an even composition of the expert committee
is not excluded. At the same time, in the Rules
for conducting assessment, the issue of how a
decision should be made with an even composition of the committee is not resolved, since it is
established that the decision is made by a majority vote. In the above-mentioned procedure
for recognizing a person disabled, there are no
instructions at all on the number of members of
the committee.
Attention should also be paid to the fact that
when considering cases, the courts are guided
not by this instruction but by the Rules approved
by a decree of the Government of the Russian
Federation, where there is no specification of the
number of members of the committee and the
procedure for making decisions.
Earlier, it was noted that an application for
examination is submitted to the bureau in writing
with an application for medical and social assessment issued by a medical organization (the
pension fund authority, a social care authority)
and medical documents confirming deterioration
of health. 2.
When studying court decrees on the examination procedure, we identified irregularities in

medical examination in the event of arrival for
examination with a delay for a good reason, and

the work of expert committees, on the one hand,
having the nature of nihilistic attitude of top

doubted that his treating medical doctor with extensive experience and higher qualifications could

management of expert organizations to the established procedure for conducting examinations,

have made mistakes in his conclusions while his
younger colleagues, giving opposite conclusions,

and, on the other hand, gaps and formulations of
dual interpretation in regulatory legal acts regu-

were more experienced in this matter. The court
dismissed his claim, considering that this did not

lating this issue.

affect the expert opinion.

1

3

the case was sent to the archive (2 decisions, or
1 % of all the considered cases about conducting
medical social assessment). This practice cannot
be considered correct, since it is necessary to
take into account that citizens who have a disease and are referred to examination often live in
settlements located at a considerable distance
from the place of examination. It is clear that
examination bureaus do not have enough staff to
call patients and find out the reason for their absence, but the procedure for organizing and operating the federal state medical and social institutions requires to re-invite for examination if
the person did not come in accordance with the
initial invitation on reasonable excuse or if the
reason for the absence of the message was received.
Assessment Report on the Results
of Medical and Social Examination
In one of the cases (0.5 % of all the decisions), a citizen contested the form of the act of
medical and social assessment3 in terms of the absence in it of an indication of qualification of experts, including the length of their service. He

Order of the Ministry of Labor and Social Protection of the
Russian Federation No. 310n “On Approval of the Procedure
for Organization and Activity of Federal State Institutions of
Medical and Social Assessment” of October 10, 2012.
2
Decree of the Government of the Russian Federation No. 95
“On the Procedure and Conditions for Recognizing a Person
Disabled” of February 20, 2006.

Approved by the Order of the Ministry of Labor and Social
Protection of the Russian Federation No. 228n of April 13,
2015 “On the Approval of the Form of the Act of Medical and
Social Assessment of a Citizen and the Procedure for its Preparation”. Registered in the Ministry of Justice of the Russian
Federation No. 37410 of May 28, 2015. Russian Gazette.
2015. No. 122.
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The staff of expert bureaus sometimes do not include a rehabilitation expert 4 (two cases, or 1 % of all
the cases concerning medical and social assessment).
It seems necessary to include in the expert
committee an expert in the disease which is the
reason for determination of disability. For example, when examining an oncology patient, he was
not examined by an oncologist, as a result, it was
subsequently recognized that the history of the disease was incomplete because the clinical and functional diagnosis was not formulated, the extent of
the oncological process was not reflected, and the
result of the treatment was not recorded, and also
there were no results of rehabilitation actions.
It should be noted that, unfortunately, the
courts cannot establish the true composition of experts at the time of assessment, therefore they
completely trust the signatures of the experts in the
acts and minutes and, even if the absence of one of
the signatures is established, they believe that the
assessment by incomplete expert team cannot entail its invalidity5.
Only in one of the cases (0.5 % of all the cases concerning medical and social assessment) the
court recognized that the presence of an expert signature in the minutes or act does not prove his actual participation in the examination, which makes
it invalid.
In another case, falsification was established
due to the fact that the act was drawn up that the
patient himself allegedly refused to be examined
by a psychologist, although, according to the materials of the inspection of the Federal Service for the
Supervision of Public Health, it follows that at the
time of assessment he was not even included in the
expert team6.

It is difficult to agree with such a decision, since it
seems that the quality of examination depends on
the specialized field of the expert and his work experience. After all, when carrying out expert examinations at court appointment, such information
about experts is mandatory for expert opinions 1.
Inclusion of such information in the act would allow for avoiding fraud associated with the illegal
composition of expert committees.
It seems that information about experts should
be presented in the examination certificate and
communicated to the person undergoing the examination. It is inadmissible to consider personal
data of a person, which can be disseminated on the
Internet, equal to the data that served as an admission to the examination and which will be communicated to the citizen initially orally, and partly in
the examination certificate. This would help to reduce the level of mistrust in the results of the examination and prevent possible complaints to higher authorities.
Composition of Expert Committees
Of the total number of cases reviewed, 21 decisions (10.9 %) were related to the illegal composition of expert committees:
– of these, eight cases (38.1 % of the number
of cases on the composition of committees, or
4.1 % of all the cases on conducting medical social
assessment) are related to the lack of necessary
experts in the committee (ophthalmologist, psychiatrist, psychologist, social work expert, rehabilitation expert, surgeon, etc.);
– nine cases (42.9 %) are related to incomplete composition of the committees (only two experts were present while the minutes and act were
signed by all the experts);
– experts did not undergo advanced training 2
(two decisions, or 9.5 %);
– an expert did not have a permit (certificate)
for the right to conduct examination 3 (two decisions, or 9.5 %).

3

Order of the Ministry of Health and Social Development of
the Russian Federation No. 415n “On the Approval of Qualification Requirements for Specialists with Higher and Postgraduate Medical and Pharmaceutical Education in the Area of
Health Care” of June 7, 2009.
4
Order of the Ministry of Health and Social Development of
the Russian Federation No. 906n “On Approval of the Organization and Activities of Federal State Institutions of Medical
and Social Assessment” and the Order of the Federal Biomedical Agency of Russia No. 355 of October 8, 2008 “On Approval of Approximate Structure of the Main Bureaus of Medical and Social Assessment in the Relevant Constituent Entity
of the Russian Federation, the Main Bureau Performing Medical and Social Assessment of Individual Industries with Particularly Dangerous Working Conditions and Population of
Particular Territories” of November 17, 2009.
5
Determination of the Moscow City Court No. 4G-2137/2016
of June 23, 2016.
6
The Appeal Decision of the Supreme Court of the Republic
of Bashkortostan in case No. 33-9217 / 2013 of August 13,
2013.

1

Order of the Ministry of Justice of the Russian Federation No.
346 “On Approval of Methodological Recommendations on
the Conduct of Forensic Examinations in State Forensic Institutions of the System of the Ministry of Justice of the Russian
Federation” of December 20, 2002. Access from the legal
reference system “ConsultantPlus”.
2
Order of the Ministry of Health and Social Development of
the Russian Federation No. 415n “On the Approval of Qualification Requirements for Specialists with Higher and Postgraduate Medical and Pharmaceutical Education in the Area of
Health Care” of June 7, 2009.
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nizing a Person Disabled revised as follows:
“When conducting medical and social assessment,
the minutes are taken, the form of which is established by the federal executive body that performs
the functions of developing and implementing state
policy and legal regulation in the area of medical
and social assessment. The absence of the minutes
entails invalidity of the act prepared according to
the results of medical and social assessment.”
Bridging this gap in the legal regulation is important, as long as the minutes are the only means
of proving the quantitative composition of experts
and partial recording of the substantive part of examination.
It is believed that increasing the significance
of the minutes, as well as establishing other means
of recording assessment, would not allow an explicit violation of the established procedure and falsification of expert acts, as was the case in St. Petersburg and Stavropol, where audit found a significant number of questionable expert decisions,
poorly recorded medical and expert documentation5, which led to dismissal of the heads of expert
bureaus.
Such situations are the basis for making a
proposal to record assessment by means of audio
or video hardware.
This will make it possible later to reduce the
formal approach of higher-level bureaus to addressing complaints from people with disabilities
to violations committed against them, including
those related to the inconsistency of the number
of examining experts with the number of signatures in the minutes and act, as was the case in
Moscow. The Moscow City Court, having established a violation of the quantitative composition
of experts, canceled the decisions of the next two
medical and social examinations of the Main
Bureau of Medical and Social Assessment and
the Federal Bureau of Medical and Social Assessment, which were made on appeal but did
not properly verify the arguments of the City
Court, given in the statement regarding the violation of the examination procedure6.

Procedure of Recording
Medical and Social Assessment
It is impossible to agree with the dominant
position of the courts, and, in order to achieve objectivity in this matter, it is necessary to more
clearly regulate not only the procedure for conducting assessment but also the procedure for recording it.
The view of the courts that absence of the minutes does not constitute a violation affecting the
invalidity of the expert opinion does not comply
with paragraphs 52.1-52.6 and 56 of the Protocol 1,
which confirm participation in assessment of specific experts and their opinion on illness. It seems
that absence of a protocol should entail recognition
of an expert opinion as invalid.
Apart from the incomplete composition of the
committee, the proposal on the procedure for recording is also driven by such a violation when
during assessment the bureau meeting protocol is
not kept2 and the act contains signatures of five
experts while it includes inspection records of only
three experts3 (9 cases, or 4.7 % of all the cases
concerning medical and social assessment).
There are cases when there is no inspection
protocol stipulated in paragraph 26 of the Procedure. However, the courts do not consider this a
ground for declaring assessment invalid 4, since
departmental regulatory acts contain no relevant
instructions.
This example justifies the previously formulated proposal to improve the procedure for recording the process of assessment.
As for the protocol, it is necessary to make an
addition to paragraph 26 of the Rules for Recog1

Order of the Ministry of Labor and Social Protection of the
Russian Federation No. 1174n “On Approval of the Form of
the Minutes for Conducting Medical and Social Assessment of
Citizens in a Federal State Institution of Medical and Social
Assessment” of December 29, 2015. Access from the legal
reference system “ConsultantPlus”.
2
See: Paragraph 26 of the Rules for Recognizing a Person
Disabled, approved by the Government of the Russian Federation Decree No. 95 “On the Procedure and Conditions for
Recognizing a Person Disabled” of February 20, 2006.
3
See: clauses 10, 49, 60 of the Order of the Ministry of Health
and Social Development of the Russian Federation “On Approval of Administrative Regulations for Provision of the
Public Service of Medical and Social Assessment” No. 295n
of April 11, 2011.
4
Determination of the Moscow City Court in case No. 3319897 of July 6, 2010.

5

Determination of St. Petersburg City Court in case No. 332508 / 2012 of February 21, 2012. Access from the legal reference system “ConsultantPlus”.
6
Approved by the Decree of the Government of the Russian
Federation No. 95 of February 20, 2006.
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At the request of a citizen (his legal or authorized representative), filed in writing, he is given a
copy of the medical and social assessment act and
minutes certified by the head of the bureau (main
bureau, Federal Bureau) or an official authorized
by him in the prescribed manner2.

Face-to-Face and Remote
Medical and Social Assessment
There are cases of refusal to conduct a remote
examination, although there were all grounds for
this (two cases, or 1 % of all the cases on MSA). In
accordance with paragraph 23 of the Rules for recognizing a person disabled1, medical and social
assessment may be conducted at home if a citizen
cannot arrive at the bureau (main bureau, Federal
Bureau) for health reasons, which is confirmed by
the conclusion of organization that provides assistance, or in the hospital where the citizen is on
treatment, or remotely by decision of the relevant
bureau.
There are also cases when, on the contrary, a
citizen asks for face-to-face examination but it is
rejected towards remote examination (7 cases, or
3.6 % of all the cases on MSA).
It should be noted that 2 cases (28.6 % of the
cases involving the refusal to conduct a remote
examination) are related to persons serving sentences in places of detention.

Procedure for Issuing a Copy
of the Medical and Social Assessment Act
One case was identified (0.5 % of all the MSA
cases) when a disabled person got a rejection in
issuing a copy of a medical and social assessment
act. Such a waiver does not comply with the provisions of Parts 1, 5 of Article of the Federal Law
dated November 21, 2011 No. 323-FZ3 “On the
Fundamentals of Health Care for Citizens in the
Russian Federation”, which establishes that everyone has the right to receive, in an accessible form,
the health information available in a medical organization, including information about the results
of medical examination, the diagnosis and prognosis of the disease, possible types of medical inter-

Determination of Occupational
Disease Disability

vention, its consequences and the results of medical care. The patient or his legal representative has

Another problem is related to the process of
establishing disability due to an occupational disease. The problem is that initially disability is determined due to a general disease, and only after
establishing the connection between the disease
and military service or elimination of the emergency consequences the basis for disability may be
changed, which is only done upon receiving the
relevant documents. Considering that it takes a
certain amount of time, disability on this basis is
established from the moment these documents are
received, but not for the past, that is, not from the
first day of the establishment of disability due to a
general disease.
It seems that such a procedure violates the
rights of the disabled and it is necessary to make
appropriate changes in legislation, in terms of
changing the period for establishing disability, recognizing disability from the date the disability is
determined due to the general disease.

the right, on the basis of a written application, to
receive medical documents reflecting the state of
health, their copies and extracts from medical documents.
According to paragraph 61 of the Administrative Regulations, a recipient of the public service
(his legal representative), based on his application,
must be issued a copy of the sections of medical
and social assessment act reflecting the state of
health of the citizen, which is to be done on the day
of submitting the application, in the form of hard
copy and / or electronic documents (at the request
of the citizen).
Thus, the refusal to issue a copy of the act of
medical and social assessment is illegal and entails
violation of rights of a person with disabilities.

2

Decree of the Government of the Russian Federation No. 95
of February 20, 2006.
3
Federal Law No. 323-FZ “On the Fundamental Principles of
the Protection of Public Health in the Russian Federation” of
November 21, 2011. Russian Gazette. 2011. No. 263.

1

Approved by the Decree of the Government of the Russian
Federation No. 95 of February 20, 2006.
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Sometimes a certificate of assessment is pre-

Thus, if during a face-to-face examination at least

pared for more than 28 calendar days. In this matter, it is necessary to establish specific, reasonable

one expert did not examine a citizen, the assessment should be invalidated.

due dates.
One of the problems identified is related to the

There are cases when citizens mistakenly believe that if their illness does not respond to treat-

content of application (paragraphs 24 and 24.1 of the
Rules for Recognizing a Person Disabled): if the pur-

ment it means that he must be recognized disabled
(3 cases, or 1.6 % of all the MSA cases).

pose of assessment is incorrectly stated, an explanation of the error is not given to the disabled person.

There are problems with persons serving sentences in places of deprivation of liberty since

Assessment is carried out strictly on the purpose
stated by a citizen and it happens that he does not get

there is no established procedure for their getting
access to a copy of the medical book entry. Be-

the result that he expected from this examination (one
case, or 0.5 % of all the cases on MSA).

sides, they are always denied face-to-face examination. And in most cases, they cannot prove that

In this situation, explanatory work should be
carried out with the disabled and their representa-

they have filed an application for an assessment
since the administration of places of liberty depri-

tives. Disabled people should not be forced to apply, everything should be done through a referral

vation often denies this fact. Therefore, they are
either ultimately released for health reasons, when

from the medical institution which indicates the

during inspections it is already impossible to hide

purpose of referral to the bureau of medical and
social assessment.

the fact that they cannot take care of themselves, or
under public control on the complaint of relatives.

There were five cases (2.6 % of all the considered cases on MSA) when the attending physicians

We believe that if a patient who is serving a
sentence in prison insists on a face-to-face exami-

were certain about the presence of grounds for establishing the disability status, which they con-

nation, his request should be taken into account.
It also seems to us that paragraph 31 of the

firmed in the medical records. However, the expert
report did not evaluate the submitted medical docu-

Rules for Recognizing a Person Disabled must be
supplemented by a prescription that an additional

ments. The experts ignored the diagnosis of the attending physicians and, without conducting any ad-

examination should be carried out in case of disagreement of experts with the history of the disease

ditional research or even examining the citizen,
drew a negative opinion, which caused the citizen to

presented in the citizen's documents. With this approach, two problems would be solved: this way

be perplexed and seek protection of his rights in the
court. At the same time, paragraph 25 of the Rules

experts show that they have studied the submitted
documents, and, secondly, citizens will see that the

for Recognizing a Person Disabled imperatively
prescribes to examine submitted documents. Ac-

content of their documents is given not a subjective
assessment but an assessment based on additional

cording to this prescription, experts are obliged to
draw conclusions based on these documents.

research that will help remove lack of trust in the
provided report.

As for the judicial practice, which allows for
possibility of drawing up an act without examining

As for military men and Chernobyl victims,
the problem is that not always the competent au-

a citizen, it also does not comply with paragraph
25 of the Rules for Recognizing a Person Disabled,

thorities and doctors send documents and issue a
referral for assessment in time, which leads to a

from the literal and systemic interpretation of paragraph 23 of the same Rules, from where it fol-

loss of time.
A disabled person shall not be responsible for

lows that an examination of a citizen cannot be
carried out only through a remote examination.

procedural errors of officials if after checks and reexaminations the disability is confirmed.
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compensation for the cost of the acquired prostheses, they are rejected as these new means do not
comply with the IRP (Individual Rehabilitation
Program). There were 3 cases out of 44 cases studied on this issue (or 6.8 %).
For example, in one the cases, a disabled person, due to his injury requiring use of prosthesis,
agreed for surgery operation offered by his attending physician at his own expenses without prior reexamination. After a successful surgery he tried to
get compensation but it was rejected since installation of the prosthesis and the operation were not
provided in compliance with his IRP.
In this situation, there arises a question to the
attending physicians why, in proposing the surgical
operation, they did not explain to the disabled person the need for prior re-examination, and did not
refer their patient there.
People with disabilities do not always know
the grounds for re-examination. As it was previously noted, in accordance with paragraph 41 of
the Rules for Recognizing a Person Disabled, there
are only two reasons for this: an application from a
disabled person and a referral from a medical organization in the event of health deterioration.
Some disabled persons thought that at the end of
their disability period they should be invited for reexamination regardless of their wishes. There were
10 such cases (or 22.7 %). It should be noted that
this number did not include disabled people who
knew about the time and procedure for reexamination but could not undergo it on time as
they were in places of liberty deprivation. Despite
appealing to the management of correctional institutions1, they were not given such an opportunity
(4 cases, or 9 %), since formally they had to contact the bureau directly, and the management did
not consider itself obliged to redirect these applications. In one of the cases, it was established that

On the Procedure of Withdrawal and
Self-Disqualification of Experts
It seems necessary to amend the Rules for Recognizing a Person Disabled by specifying a procedure for withdrawal and self-disqualification of
experts. Now the Rules do not take into account
the situation (there was one case, or 0.5 % of all
the studied MSA cases) when a medical institution
employee undergoes examination while his manager or colleague is a member of the expert committee, or the member of the committee is in a
subordinate relationship with the higher manager
of the person being examined. Here there will be a
conflict of interest evident. We could also suggest
that in such situations it is necessary to either refer
employees of a medical institution to another expert institution or to change the composition
(members) of the committee.
Procedure
for Re-Examination of the Disabled
The procedure for re-examination of persons
with disabilities is governed by the legal norms of
Section V of the Rules for Recognizing a Person
Disabled and follows the same procedure as the
initial examination for the purpose of determining
disability. If the disability status has no expiration
date, re-examination is carried out on the initiative
of a disabled person himself or through the referral
of a medical organization – if the state of the person’s health has changed, or for the purpose of exerting control by higher-level bureaus over lowerlevel bureaus.
In total, 44 court decisions were analyzed on
this research matter, which is 4 % of all the decisions considered as part of the research. Analysis
of law enforcement practice showed presence of
the following problems under this issue.
In order to replace Technical Means of Rehabilitation (hereinafter - TMR) with more advanced
ones, it is necessary to undergo re-examination.
Persons with disabilities do not always know about
it, therefore, if one wants to use more advanced
TMRs, by recommendation of their attending doctors or orthopedists, they acquire more advanced
TMR models at their own expenses, and when they
apply to the Social Insurance Fund for receiving

1

See: Clause 8 of the Order of the Ministry of Justice of Russia No. 233 “On Approving the Procedure and Deadlines for
Referral to Examination and Re-Examination of Convicts
Who Are Disabled and Are in Correctional Institutions, Filing
by These Persons Applications for Examination or ReExamination, Appeal Against the Decision of Federal Institution of Medical and Social Assessment, as well as the Procedure for Organizing the Protection and Supervision of Convicts Who are in Correctional Institutions During Their Examination or Re-Examination in Federal Institutions of Medical and Social Assessment” of October 2, 2015. Bulletin of
Normative Acts of Federal Executive Bodies. 2015. No. 48.
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the right of a disabled person serving a sentence in
places of liberty deprivation for re-examination
was violated only after his release. After being released, he was able to undergo re-examination and
was restored to disability, but only from the day he
submitted his application.
Similar difficulties are experienced by those
who are being treated at a TB dispensary. Due to
their illness, they are forbidden to leave this medical institution, and therefore they cannot submit an
application for re-examination themselves, which
entails omission of re-examination period and cancellation of the pension.
In connection with this situation, it is possible to include a provision that people with disabilities submit applications for re-examination
through a medical institution where they are undergoing treatment, and the institution must
submit the application to the medical and social
assessment bureau and assist such persons with
re-examination.

For persons serving a sentence in places of liberty deprivation, or being in a pre-trial detention
center, it is necessary to establish a different procedure for their appeal for re-examination, since
their rights are often violated by the administration
of places of liberty deprivation.
It seems justified that during the preliminary
investigation, the investigator, on his own initiative, would send inquiries regarding the state of
health, and these materials should be filed in the
investigation records of the case. And the investigator is obliged to send an application for reexamination of a disabled person within a set time
frame. If he fails to fulfill this obligation, then the
disabled person must be paid compensation from
the budget for the delay, if later his disability is
restored in the prescribed manner.
Let us give an example. A disabled person
appealed to a physician-in-chief of a medical institution (not to an assessment bureau) with a request
for re-examination. The chief did not redirect the
application to the relevant address but kept it and
then returned it. Thus, the disabled person lost two
months.
To exclude repetition of such situations, it
should be established that if an application is received from a disabled person for re-examination
under violation of jurisdiction, an official must
send it to whom it may concern without returning
to the disabled person.
Also, prosecution authorities, at the place of
serving the sentence of persons with disabilities,
must request information from the said medical
institutions of the criminal execution system about
the presence of people with disabilities and, when
conducting prosecutorial checks, supervise the creation of conditions for implementation of IRP2 and
timely re-examination for these persons3.

Procedure for Re-Examination of Persons
Serving a Sentence of Imprisonment
As for persons serving a sentence of imprisonment, it is necessary to impose responsibility on investigation and inquiry authorities at the
preliminary investigation phase: when receiving
information from the accused or his lawyer that
the person is disabled, to request the necessary
information and transfer it to the court. When
convicting, documents on disability of the person should be sent by the Federal Service for
the Execution of Criminal Sentences to medical
institutions of the Criminal Execution System 1,
to the place where the sentence is to be served,
so that they would inform the administration of
the places of liberty deprivation in a timely
manner about deadlines for re-examination and
provision of information on possibility of faceto-face examination.

2

As of January 1, 2018, in penitentiaries there were registered
19,721 patients with tuberculosis, 62,225 people with viral
hepatitis B, C, 49,895 people with mental disorders. Statistical
form of the Federal Penitentiary Service of the Russian Federation FSIN-6 (1-MED). Summary data for 2018.
3
In accordance with Order of the Prosecutor General’s Office
of Russian Federation No. 6 “On the Organization of Supervision over Execution of Laws by Administration of Institutions
and Bodies Executing Criminal Punishments, Pre-Trial Detention Centers When Persons Suspected and Accused of Crimes
are Kept in Custody” of January 16, 2014. Zakonnost. 2014.
No. 4.

1

See: Clause 1 of Order of the Ministry of Justice of Russia
No. 285 “On Approving the Procedure for Organizing the
Provision of Medical Assistance to Persons Detained or Sentenced to Deprivation of Liberty” of December 28, 2017. Official Internet web-site of legal information. Available at: http:
// www. pravo.gov.ru. (accessed 09.02.2018).
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Based on the considered situations, it seems

Re-Examination Procedure:
Problematic Aspects

necessary to supplement this paragraph with clarification that, if a disabled person is on treatment,

Similar situations arise in regard to the persons with disabilities who are treated in general
medical institutions. Having no ability to personally file an application due to their disease, they send
it by e-mail, while it is required in writing, and so a
disabled person gets a rejection even for a remote
examination.
In another case, the medical institution gave a
referral to re-examination of the disabled person
being treated. However, it was also refused to conduct re-examination, as the bureau demanded an
application of the disabled person as well, although
paragraph 411 of the Procedure for Recognizing a
Person Disabled establishes that re-examination of
a disabled person before the due date is to be carried out not only through the personal request of
the disabled person, or his legal or authorized
representative, but also through a referral of the
medical organization due to a change in the
health status.
There were also situations when a patient
with II group of disability, while being hospitalized, lost consciousness, fell down and broke
his femoral neck. However, the attending physicians, observing the change in his health status
did not send him to re-examination before the
due date. The patient could not personally do
this because of the injury, and his representatives
were not informed about this opportunity. As a
result, the bed patient needed physical assistance, however was not legally considered a I
group disabled, therefore, his relatives who took
care of him were not entitled to appropriate
compensation. After the death of the disabled
person they tried to establish in the court that
their relative was actually a disabled person of I
group. But since there is no procedure and
grounds for re-examination of persons after their
death, it was rejected to satisfy the stated requirements.
This example once again testifies to the necessity of the previously formulated proposal to
oblige attending physicians themselves to initiate
re-examination of a disabled person in case of
health deterioration without any written application
of a disabled person or his representatives.

the medical organization has the right to refer him
to re-examination when the next re-examination
period occurs.
In one of the cases (2.3 %), a disabled person
applied with a statement not to the bureau but
through administration of a medical institution, and
he was also refused to redirect his application to
whom it may concern.
Two cases are related to violation of the
grounds for re-examination (4.5 %). The disabled
asked to conduct re-examination ahead of time due
to deterioration of health but he was refused of it
because they considered that, in compliance with
paragraph 41, re-examination on such grounds is to
be carried out based on a referral from a medical
organization, which was not provided. The court
found such a refusal to be unlawful since the same
paragraph also mentions a personal application of a
disabled person which is not motivated by any
means.
One of the above cases is connected with a
person serving a sentence in places of detention.
The disabled person asked administration in advance to send his application to a medical and social assessment bureau, but his documents were
sent in violation of the due date.
Seven people (15.9 %) did not agree with the
assigned lower group of disability after reexamination, however the court did not establish
any violation against these disabled.
During re-examination in two cases (4.5 %),
the composition of the expert committee was violated. In one of the cases, the minimum number
of experts was violated (2 experts were present
instead of 3) and in the other case there was no
expert specializing in the disease (oncologist) in
the committee, therefore the assessment report was
deemed unfounded.
In one of the cases (2.3 %), the disabled person was refused of issuing a certificate (act) of reexamination.
Three cases were related to re-examination
as part of control by higher-level main bureaus

1

Decree of the Government of the Russian Federation No. 95
“On the Procedure and Conditions for Recognizing a Person
Disabled” of February 20, 2006.
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and the Federal Bureau, which resulted in obtaining a lower disability group (6.8 %). There were
attempts to contest these decisions, but the court
recognized them as legitimate.
If a disabled person needs surgery and
prosthesis installation, he has to undergo reexamination in order to introduce appropriate
changes to his individual rehabilitation program
(IRP). However, medical institutions do not
provide assistance to persons with disabilities
in this, although for medical reasons, such surgical operation cannot be postponed for a long
period.
Therefore, it can be suggested that the medical institution where a disabled person is under
treatment, should, at its own initiative, raise a
question of re-examination in order to make a
change in the IRP and to provide surgery in time.
So far, in such a situation the courts, for the most
part, refuse to compensate the costs incurred by a
disabled person for prosthesis and surgery based
on the fact that this was not included in IRP of the
disabled person.

If a disabled person does not wish to wait in
the queue for the provision of technical means of
rehabilitation (TMR) he has the right to purchase
prostheses, other technical means and consumables
included in his IRP at his own expense and receive
compensation for expenses incurred1.
In accordance with the approved Procedure
for compensation payment, for a technical means
of rehabilitation independently acquired by a disabled person and (or) for a service included in the
IRP, compensation is paid in the amount matching
the cost of the purchased technical means of rehabilitation and (or) the service provided, but not
more than the cost of corresponding technical
means of rehabilitation and (or) services provided
in the manner prescribed by Part 14 of Article 11.1
of the Federal Law “On Social Care for the Disabled in the Russian Federation”.
Paragraph 3 of the Procedure stipulates that
compensation is to be paid to a disabled person if a
technical means of rehabilitation and / or service
included in the IRP for a disabled person cannot be
provided to a disabled person or a disabled person
independently purchased the specified technical
means of rehabilitation and (or) paid for the service
at his own expense.
Compensation is to be paid to a disabled person by an authorized body within a month from the
date of taking the relevant decision by postal transfer or transfer of funds to the account opened by a
disabled person in a credit institution (paragraph 5
of the Procedure).
The decision on compensation payment is
taken by the authorized body within 30 days from
the date of submitting the application for compensation to the authorized body (p. 6 of the Procedure).
The amount of compensation is determined by
the authorized body based on the individual rehabilitation program of the disabled person, documents confirming the cost of the purchased technical rehabilitation means and (or) the service rendered, report of medical and technical assessment

Procedure for Development and
Implementation of Individual
Rehabilitation / Habilitation Programs of
Persons with Disabilities
Such area of social work with the disabled as
implementation of IRP is the focus of most litigation. 692 court decisions were studied (or 63.4 %
of all the cases studied).
The need for social adaptation of persons
with disabilities through rehabilitation measures
is provided for in Article 10 of the Federal Law
“On Social Care for Disabled Persons in the
Russian Federation”, where the state guarantees
the disabled people to provide rehabilitation activities, technical equipment and services in accordance with the federal list of rehabilitation
activities, technical rehabilitation equipment and
services provided to the disabled at the expense
of the federal budget.
Financing of expenditure commitments to
provide disabled persons with technical means of
rehabilitation, including manufacture and repair of
prosthetic and orthopedic products, is carried out at
the expense of the federal budget and the Social
Insurance Fund of the Russian Federation (Article
11.1 of the Federal Law “On Social Care for the
Disabled”).

1

Order of the Ministry of Health and Social Development of
the Russian Federation No. 57n “On Approval of the Procedure for Payment of Compensation for a Technical Means of
Rehabilitation Independently Acquired by a Disabled Person
and (or) the Service Provided, Including the Procedure for
Determining its Amount and the Procedure for Informing
Citizens about the Amount of Such Compensation” of January
31, 2011.
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(in relation to the repair service for a technical re-

means of rehabilitation include: orthopedic shoes,

habilitation means) for the means of rehabilitation
and (or) services that must be provided to a dis-

shoes for prosthesis, shoes for the device, etc.2
An Individual Rehabilitation Program is de-

abled person determined by the authorized body in
the manner prescribed by the legislation of the

veloped for a citizen recognized disabled by specialists of the bureau (main bureau, Federal Bu-

Russian Federation on the contract system in procurement of technical means of rehabilitation and

reau) which conducted medical and social assessment, and this program is approved by the head of

(or) services (p. 7 of the Procedure). Based on the
established Procedure, the amount of compensation

the corresponding bureau. A citizen who is recognized disabled is granted a certificate confirming

is determined by the authorized body based on the
results of the most recent placement of order for

the fact of his disability, with his disability group
stated therein, as well as an individual rehabilita-

supply of a technical means of rehabilitation and
(or) the provision of service (bidding, auction, quo-

tion program3.
Article 11 of the Federal Law “On Social Care

tation request), which is placed on the official
website of the Russian Federation on placement

for Disabled Persons in the Russian Federation”
stipulates that an individual rehabilitation program

orders on the “Internet” at http //: www.zakupki.
gov.ru, conducted by the authorized body in the

for a disabled person is a complex combination of
rehabilitation measures developed based on the

manner prescribed by the legislation of the Russian

decision of an authorized body in charge of federal

Federation on placing orders for delivery of goods,
works and services for public and municipal needs.

institutions of medical and social assessment, including certain types and forms, the scope, timing

If the authorized body does not place a supply
order for technical means of rehabilitation and (or)

and procedure for implementation of medical, professional and other rehabilitation measures aimed

provision of services (bidding, auction, request for
quotations) or the procedure of placing a supply

at restoring, compensating for impaired or lost
body functions, recovery, compensation abilities of

order for technical means of rehabilitation and (or)
provision of services (bidding, auction, request for

the disabled to perform certain activities.
Paragraph 1 of the Procedure 4 stipulates
that the IRP of a disabled person (disabled child)
contains both rehabilitation measures provided
for a disabled person free of charge in
accordance with the Federal List of Rehabilitation

quotations) did not take place, the cost of the corresponding technical means and (or) services is to
be determined based on the results of the last
placement of supply order for technical means of
rehabilitation and (or) provision of services (bidding, auction, request for quotations), information

2

“On the Federal List of Rehabilitation Measures, Technical
Means of Rehabilitation and Services Provided for a Disabled
Person”. Collection of Legislative Acts of the Russian Federation. 2006. No. 4. Art. 453; Order of the Ministry of Labor and
Social Protection of the Russian Federation No. 86n “On
Approval of Terms for Use of Technical Rehabilitation
Means, Prostheses and Prosthetic-Orthopedic Products before
Replacement” of February 13, 2018, approved by the Decree
of the Government of the Russian Federation No. 2347-r of
December 30, 2005.
3
See: paragraphs 34, 36 of the Rules, Сlauses 7 and 10 of the
Order.
4
Approved by the order of the Ministry of Health and Social
Development
of the Russian Federation of July 31, 2015 No. 528n “On
Approving the Forms of an Individual Rehabilitation Program
for a Disabled Person, an Individual Rehabilitation Program
for a Disabled Child, Issued by Federal State Institutions for
Medical and Social Assessment, the Procedure for their Development and Implementation”. Russian Gazette. 2008. No.
190.

on which is posted by the authorized body on the
official website of the Russian Federation on placing orders on the Internet at http //: www.zakupki.
gov.ru, conducted by any other authorized body
located within the territory of the federal district
which includes the relevant constituent entity of
the Russian Federation1.
According to the federal list of rehabilitation
measures, technical means of rehabilitation and
services provided to a disabled person, technical
1

Determination of the Supreme Court of the Russian Federation No. 44-KG16-16 of September 26, 2016.
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Measures, Technical Means of Rehabilitation and
Services provided to a disabled person1 and rehabilitation measures which are paid by a disabled
person himself or other persons or organizations,
regardless of their organizational and legal forms
and forms of ownership.
Despite the established procedure for development, implementation of IRP of a disabled person and payment of compensation for independently acquired technical means, analysis of judicial
practice shows that the established rules are not
always followed
For example, there are cases when, despite all
medical indications, the disabled person's IRP does
not include technical means: absorbent underwear,
electric stroller wheelchair, orthosis (back brace),
apparatus for the entire right arm, or apparatus for
the entire right leg2. Three such cases were identified (0.4 % of the rehabilitation cases).

tivities (132 decisions, or 87 % of cases on the issue of timely supply of TMR). At the same time, in
two cases (1.3 %) it was decided that if there is a
queue in the region for implementation of IRP the
local bodies of the Social Insurance Fund should
contact the neighboring regions and, through these
availabilities, timely supply necessary TMR to the
disabled.
However, it is necessary to pay attention to
the opposite judicial practice. For example, in
Moscow, the courts proceed from the assumption
that if a TMR is to be procured at the expense of
the regional budget, then a queue for its receipt is
acceptable (3 cases, or 2 % of all cases related to
the problems with time frames of TMR supply).
At the same time, attention should also be
paid to such a position of the regional institutions
of the Social Insurance Fund that it is a fault of the
disabled themselves that the time frames are so
much violated, since nothing prevents them of purchasing the necessary TMRs on their own, and
then receiving their due compensation for the expenses (13 cases, or 8.6 %). However, the position
of the courts on this reasoning for inaction of regional institutions is that the disabled have the
right, but not the obligation, to independently procure TMRs, therefore, if such a person applied to
the regional offices of the Social Insurance Fund,
they are not entitled to refuse supply of the necessary technical equipment.
In this regard, conspicuous is another situation
related to self-procurement of TMR. People with
disabilities often purchase TMRs independently,
instead of waiting for their turn to receive the
TMR, and then get the compensation payments for
expenses incurred (126 cases, or 82.2 % of all the
cases related to rehabilitation issues). However,
there are cases (3 cases, or 2 %) when people with
disabilities know about the TMR supply situation
in the region, and purchase the necessary technical
equipment without initial contacting the regional
offices of the Social Insurance Fund. In these cases, they are denied of compensation for expenses
incurred with reference to the fact that through
such actions they waived the right to free of charge
TMR supply at the expense of the Social Insurance
Fund. In all cases, the courts defended the rights of
persons with disabilities,
шать, какой выбрать способ обеспечения
себя ТСР. Если он приобрел за собственные
средства, то независимо от предварительного

Violation of Time Frames in Supplying
Technical Means of Rehabilitation for the
Disabled
Most of the cases are associated with failure
to comply with deadlines for provision of disabled
persons with TMR (152 cases, or 22 % of all cases
related to the implementation of IRP). In a number
of cases (3 cases, or 2 %), local regional bodies of
the Social Insurance Fund considered registration
of a disabled person (queueing) for the acquisition
of TMR to be a supply of these technical means.
However, the courts recognized that registration
cannot be deemed implementation of IRP.
Despite the need for technical means of rehabilitation for a disabled person, 18 cases were revealed when TMRs were supplied only after a few
years (12 % of cases involving violation of time
frames).
Violation of time frames is explained by local
regional bodies of the Social Insurance Fund as the
result of a queue related to the lack of funding. According to court decisions, persons with disabilities
should be provided with TMR regardless of the
implementation sequence and funding of these ac1

Approved by the Order of the Government of the Russian
Federation of December 30, 2005 No. 2347-p “On the Federal
List of Rehabilitation Measures, Technical Means of Rehabilitation and Services Provided to a Disabled Person”. Collection
of Legislative Acts of the Russian Federation. 2006. No. 4.
Art. 453.
2
Individual Program of a Disabled Person No. 809 of
31.03.2014 developed by FSBI “FB MSA in Moscow”.
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indicating that a disabled person himself has the
right to decide which way to choose to provide
himself with a TMR. If he procured it at his own
expense, regardless of prior appeal to the regional
office of the Social Insurance Fund, he is entitled
to receive compensation for the expenses incurred
on a general basis.
One case was connected with the situation
when a disabled person had not received his TMR
within a year, and bought it himself, but his IRP
validity period had expired by that time. Due to
this, representatives of the Social Insurance Fund
rejected payment of compensation. The court position was that, despite the IRP expiration it could
not be deemed fulfilled, therefore the Social Insurance Fund is obliged to pay the disabled person a
compensation even if he had not undergone reexamination at the time of the appeal.
Completing the analysis of the problems associated with TMR supply for the disabled, it is necessary to pay attention to the absence of specific
due date and time when the Social Insurance Fund
must fulfill its obligations on TMR supply for the
disabled.
This results in situations where the Social Insurance Fund (SIF) representatives believe that
they:
- are obliged to provide the disabled person
with TMR within the time frames of the IRP;
- fulfilled their duty from the moment the disabled person was placed on the waiting list for receiving the TMR;
- fulfilled their duty from the moment of issuing a referral to receive the TSR.
As a result, as noted above, people with disabilities have to wait for receiving TMR for years,
which reduces the effectiveness of IRP.
In order to eliminate such discrepancies and
violation of rights of persons with disabilities, it
may be proposed to establish time frame for TMR
supply to a disabled person within his IRP. This is
explained by the fact that experts, based on the
nature of disease and the state of health at the time
of the person’s examination, can determine the
urgency of the need for TMR.
In general, compensation payments are made
correctly, but there are cases of violation of the
deadlines for payment (4 cases, or 0.6 %).
Moreover, there are cases when, for the purpose of rehabilitation, disabled people purchase
technical means that are not specified in the IPR

but recommended by their attending physician or
other disabled people as more modern and technically accomplished (35 cases, or 5.1 % of all the
cases related to the issues of rehabilitation for the
disabled). For all appeals to the court, it was refused to meet the stated requirements, since only
those TMR expenses are subject to compensation
that are specified in IRP.
However, there are situations of the opposite
nature, when regional offices of the Social Insurance Fund refused to procure TMR specified in
IRP for a disabled person, considering that there
are more modern ones (8 cases, or 1.2 % of all the
cases related to rehabilitation issues). The position
of courts in all such cases is unambiguous: only
MSA is entitled to determine the TMR, and not the
Social Insurance Fund.
There is another problem in close connection with the previously discussed situation.
Sometimes people with disabilities purchasing
technical equipment themselves are not interested in the cost of the products being purchased
assuming that, once the product is in compliance
with the IRP, they will be paid compensation in
full amount (40 cases, or 5.8 % of all the studied
cases related to rehabilitation). However, the
courts, proceeding from instructions issued by
the Ministry of Health and Social Development,
Order No. 57n dated January 31, 2011, did not
support the position of those disabled and refused to satisfy their requirements, considering
that the costs are reimbursed on the basis of quotations for the Social Insurance Fund procurement made on a contract basis 1.
However, if a tender was not held for the
TMR specified in IRP neither by the Social Insurance Fund nor by other agencies located in the region, the disabled person must be compensated for
the full cost of the purchased product, provided
that it corresponds to IRP (4 cases, or 0, 6 %).
In court practice, a situation of the opposite
nature was found, associated with the fact that the
type of prosthesis was not specified in the IRP

1

The determination of compensation for purchase of TMR at
one’s own expense in an amount not exceeding the cost of
corresponding technical equipment provided for the disabled
by authorized bodies is aimed at following the principles of
equality and fairness and therefore cannot be considered as
breaching constitutional rights (Determination of the Constitutional Court of the Russian Federation No. 2057-O of September 29, 2016).
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(1 case, or 0.1 %). The disabled person purchased
independently the product that best suited him, but
when he applied to the regional office of the Social
Insurance Fund, he was refused of payment of
compensation since it was impossible to establish
the compliance of the purchased means with the
one recommended by experts. In this situation, the
court supported the position of the Social Insurance Fund representatives.
A controversial practice developed on the
matter of purchasing TMR by a disabled person for
medical reasons prior to medical and social examination and development of IRP.
It should be noted that in this situation some
courts made decisions in favor of the disabled person, based on the principle of justice (18 cases, or
2.6 %), since at the legislative and sub-legal level,
this issue did not receive a due precise regulation,
which was noted by the Constitutional Court of the
Russian Federation1 and the Supreme Court of the
Russian Federation 2. The courts made decisions
taking into account the fact that later the expert
committees recognized the need to install prostheses or conduct surgical operations and stated that in
IRP.
In order to further protect the interests of persons with disabilities, it is necessary to supplement
Part 6 of Article 11 of the Federal Law “On Social
Care for Disabled Persons in the Russian Federation” and, after the phrase “this Federal Law” and
before the sentence beginning with the word “Procedure...”, add the following: “An individual rehabilitation program shall also include technical
means of rehabilitation or services that were purchased by a disabled person prior to development
of the program, if a disabled person needed them
for medical reasons.”
Errors of a technical nature include cases
when the mark and manufacturer of TMR are specified in the IRP instead of its type (model) (6 cases, or 1 % of all the cases related to rehabilitation
issues). In one of the cases, the court recognized

the right of a disabled person to purchase any TMR
that suits him if the IRP does not specify the model
of this technical tool. In two of the cases, people
with disabilities could not receive prostheses for a
long time as their technical characteristics were not
clearly formulated in their IRPs, which forced the
manufacturer to suspend their manufacture and
require clarification of the technical details from
the regional offices of the Social Insurance Fund,
and they, in turn, had to inquire those from the
MSA bureau.
In this regard, these 11 examples prove correctness of the above suggestion that such issues
should be attributed to technical errors, and they
should be corrected by MSA bureaus, without additional examination.
Issues Associated with Low Quality
of Technical Means of Rehabilitation Supplied
to the Disabled
It is necessary to pay attention to the problem
associated with low quality of TMR supplied to a
disabled person. In the analysis of law enforcement
practice, seven cases were identified (1 % of all
cases on rehabilitation issues) when the disabled
were provided with TMRs that did not meet specifications of the technical means listed in the IRP.
For that reason, people with disabilities had to abandon their use, which was considered by the regional offices of the Social Insurance Fund as a
voluntary refusal to implement the IRP, and from
this they concluded that, in these terms, the IRP
was implemented. After that, the disabled were cut
from the access to those TMRs that were stated in
the IRP and, if people with disabilities purchased
their own TMRs themselves they were denied
payment of compensation on the basis that they
voluntarily refused free provision.
In order to further free the disabled from the
need to seek judicial restoration of their rights to
be supplied with TMR in compliance with the IRP,
it is necessary to supplement the existing procedure with a rule establishing that the provision of
TMR that does not meet technical specifications
listed in the IRP is a mandatory basis for replacement with another TMR in accordance with the
IRP, and cannot be deemed as a voluntary refusal
of the disabled person to implement the IRP, and
does not entail the removal of the disabled person
from the TMR supply list.

1

The Constitutional Court of the Russian Federation recognized that granting a disabled person the right to reimburse the
expenses incurred by him to purchase technical rehabilitation
equipment prior to the development of an individual rehabilitation program is the exclusive right of the legislator and not
the part of privilege of the Constitutional Court of the Russian
Federation (Determination of the Constitutional Court of the
Russian Federation No. 2248-О of September 29, 2015).
2
Determination of the Supreme Court of the Russian Federation No. 70-KG14-1 of April 25, 2014.
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Three cases of loss of information about persons with disabilities were identified, but they can
be viewed as a basis for making a proposal in order
to avoid similar problems for the disabled in the
future. Two cases are related to the loss of documents for a disabled person in a medical institution
where he was supervised on treatment. This institution was unable to submit anything to a MSA bureau, and the bureau refused to conduct his examination based on the documents that were available.
He was asked to undergo all examinations again, to
be tested so that the medical institution could prepare the entire package of documents for him
again. The court defended the interests of the disabled person, obliged the institution to conduct an
examination on the basis of the documents that he
had available at that time.

Issues Related to Improvement of Living
Conditions for the Disabled
IRP can be a basis for improving the living
conditions of a disabled person. For example, if the
program states that it is necessary to adapt the
dwelling to the needs of the disabled person, since
he does not live on the first or ground level of a
multi-storeyed building without an elevator, then
the responsible bodies are obliged to provide accommodation on the first floor or in a house with
an elevator.
However, if a disabled person lives on the
first floor of a multi-family residential building,
then his IRP shall specify not the need to improve
his living conditions but the need to install a special lift for disabled people using a wheelchair. If it
is specified in the Program that the responsible
party is the disabled person himself, it means that
he must install it at his own expense, and the disabled person does not have the right to insist for
the expenses to be shared among the residents of
this house (2 cases, or 0.3 % of all cases related to
rehabilitation). It is evident that in such a situation,
the IRP is apparently not feasible. Considering that
according to the rules of international law, it is a
state who should create a generally accessible environment (without obstacles), it is advisable to
state the constituent entity of the Russian Federation as a responsible party.
Regardless of the fact that the IRP of a disabled person does not say anything about his living
conditions, it is not allowed to provide him with
the dwelling located far from pharmacies and medical institutions.
The courts refused to satisfy the stated requirements of the disabled on the issues of IRP
implementation due to the fact that they chose an
inappropriate way to protect their rights (17 cases,
or 2.5 % of all cases related to implementation of
the IRP). It should be noted that in these cases
(50 % of cases) the interests of persons with disabilities were protected by prosecutors. These examples once again confirm the previously formulated suggestion that for this category of cases in
the procedural legislation it is necessary to provide
a possibility for the courts to clarify the stated requirements themselves. And it is better to review
these cases not under civil but under administrative
procedure, where there will be other rules of evidence.

Problems Associated with Repair
of Technical Means of Rehabilitation
Several issues associated with repair of TMR
were defined. For example, four cases (0.6 % of all
cases related to rehabilitation issues) were related
to the matter of what budget should be used for
repairs if the IRP mentions the possibility of repair
but does not specify the source to cover expenses,
and the TMR itself was supplied through the regional budget. In this situation, by a court decision,
regardless of the source of TMR supply, its repair
must be carried out at the expense of the Social
Insurance Fund. Of these four cases, two cases are
connected with payment for repair of only a TMR
component, not the entire TMR. Representatives of
the Social Insurance Fund are aware that since the
IRP refers to the repair of TMR, this provision
does not apply to its components (accessories). The
position of the courts on this challenge is that if the
TMR cannot be used without this component then
it should be repaired at the expense of the Social
Insurance Fund or should be replaced with a new
one if it cannot be repaired.
Given this situation, an additional instruction
should be specified in the Procedure for Recognizing a Person Disabled and, accordingly, in IRP: if
TMR is a complex product and its operation without this part (component) is impossible, then this
component is subject to repair.
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the state are interested in his rehabilitation, budget
funds are allocated for this purpose, while a person
wants to preserve his painful state if he is satisfied
with it. In addition, if something happens to him at
his workplace, his employer will be responsible for
this.
Proceeding from this, it can be established
that for persons with disabilities at workplaces
with specific working conditions IRP provisions
are also mandatory, therefore the employer has the
right to dismiss a disabled person if his IRP provides for the creation of special working conditions
while there is no such possibility2.
Sometimes the IRP states the need to change
profession but it does not specify what profession
the disabled person should be retrained for, so the
program becomes impracticable.
It should be noted that a disabled person has
the right to free retraining, given that the three
conditions are met (3 cases, or 3.5 % of the cases
related to labor relations):
– he must be recognized unemployed;
– he entered the labor market;
– the need for retraining is mentioned in his
IRP.
For employers, local governments establish
quotas for employment of persons with disabilities.
However, is only possible to create jobs under the
conditions of the IRP, i.e. for a particular disabled
person.
There are situations when a disabled person
refuses some of the activities (measures) included
in his IRP, since, as already noted above, this program is of advisory nature for him. But, subsequently, he applies for compensation of the unused
measures or, having waived the right to use free
measures, implements them at his own expense
and then wants to receive compensation. Judicial
practice in such cases proceeds from the fact that
by voluntarily refusing from any activities or the
entire program, the disabled person loses the right
to compensation (5 cases, or 0.7 % of all cases related to rehabilitation issues).
The rights of imprisoned disabled people
are violated. First of all, people with disabilities
are not given the opportunity to implement their

Judicial Practice Concerning
Dismissal of the Disabled
Labor relations are also inextricably linked
with rehabilitation of disabled people. Judicial
practice on the possibility of dismissal of a disabled person, if it is impossible to create working
conditions that meet the requirements of IRP, is
ambiguous. 83 cases were studied on this issue
(12 % of all the cases related to the issues of rehabilitation). In 53 cases (64 % of the cases related to
employment relationship of persons with disabilities), the courts recognized the legality of dismissal
of persons with disabilities on the initiative of the
employer when it could not create conditions for
the disabled person that would meet the requirements of the IRP. In 29 cases (35 % of the cases
related to the labor relations of persons with disabilities), the courts reinstated persons with disabilities in a job considering that the IRP has an
advisory nature for the disabled person, therefore,
if he does not insist on its implementation, it is unacceptable to dismiss him.
From the considered situations, it seems that
the IRP should be mandatory. That is, if a disabled
person presented it to the employer, then he is obliged to comply with it. Therefore, a unified approach is needed. Even if a disabled person did not
provide the IRP, but it gets disclosed during medical examination at the place of work, the employer
is obliged to follow it, although a disabled person
would not insist.
We believe that on this matter it is necessary
to recognize the correct judicial practice which is
followed by the majority of courts. Firstly, there
are industries with specific working conditions 1,
when, regardless of the desire of a disabled person,
after a long illness period, he is obliged to undergo
medical examination, where his disability would
become obvious, and he might not be allowed to
get back to his work. If there is no other job or the
disabled person himself refuses to be transferred to
another one, then he is subject to dismissal. Secondly, the IRP is mandatory for officials, so they
are required to follow its instructions. Finally, it
seems appropriate in the Rules for Recognizing a
Person Disabled to change the level of commitment of IPR for the disabled person himself. Otherwise, there is a paradoxical situation: society and
1

2

For example, Chapter 51 and Chapter 51.1 of the Labor Code
of the Russian Federation No. 197-FZ of December 30, 2001.

Determination of the Supreme Court of the Russian Federation No. 19-B11-19 of November 25, 2011.
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IRP 1, with reference to the fact that they voluntarily refused the program. However, after the release,
the disabled prove that they did not give up the
program (6 cases, or 1 % of all the cases related to
rehabilitation issues). In this regard, a procedure
should be developed for documenting the refusal
of IRP implementation by independent parties. For
example, for detention places, these might include
representatives of the Social Insurance Fund, ombudsman for the region, prosecutor's office or the
health authorities of the region. But it is inadmissible that administration of detention places and their
subordinate medical institutions of the Federal
Service for Execution of Punishment act as independent party.

tion, and the Individual Rehabilitation Program
may be deemed mandatory for such persons by a
court decision.
In terms of legal consequences, it is necessary
to equate an electronic form for submitting an application for undergoing medical and social assessment to a written form.
It seems reasonable that when violation of
the time frame for establishing disability is not
related to the behavior of a sick person but occurred due to violation by personnel and officials
of medical institutions, if persons are recognized
disabled due to emergency circumstances, the day
of recognition of the person disabled should be
considered in accordance with established regulations without any regard to the deadlines violated
by the fault of officials.
It is imperative to include in the expert committee an expert specializing in the disease that is
the reason for determination of disability.
The paper substantiates the suggestion to improve the procedure and form of recording the
process of medical and social assessment.

Conclusions
Based on the analysis of judicial practice concerning commissioning and conduct of medical
and social assessment, re-examination of persons
with disabilities, as well as the procedure for development and implementation of Individual Rehabilitation / Habilitation Programs (IRP), the following conclusions have been made:
Paragraphs 15, 16, 19 and 24 of the Rules for
Recognizing a Person Disabled, the Procedure for
Referral to Assessment, due to the different nature
of the method of legal prescription, can mislead a
disabled person and his representative, which may
lead to violation of the rights and legal interests of
a disabled person.
In regulatory legal acts, there are no time
frames for issuing expert certificates and assessment reports. It affects the right to apply to an examination bureau. It seems reasonable that in order
to protect the interests of persons with disabilities
this gap must be eliminated and this period is subject to regulatory enshrinement.
It is important that for persons who, due to
their health condition, cannot themselves or
through representatives submit an application for
medical and social assessment, it should be carried
out on the basis of referral from a medical institu-
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Introduction: in recent years, conditions have been created in the Russian Federation for
the development of new forms of public control using information and communication technologies. The article examines the legal regulation and practice of the implementation of these
forms of control over the rule-making and law-enforcement activities of federal executive bodies, identifies positive and negative features, formulates proposals for improving public control. Purpose and objectives: the purpose of the work is to study the introduction of new forms
of control into public control activities and the prospects for their development with regard to
the activities of the executive branch. The objectives of the work are as follows: to clarify the
types of public control depending on the object under control; to characterize new forms of participation of civil society institutions in the control over the rule-making activities of the Government of the Russian Federation and federal executive bodies; to study the effectiveness of
citizens’ participation in monitoring rule-making activities of federal executive bodies; to identify and characterize new forms of public control over law enforcement of federal executive bodies. Methods: the study is based on dialectical, formal-logical, functional, systemic and other
general scientific research methods, as well as specific scientific methods: statistical, structural-legal, formal-legal. Results: modern forms of control of civil society institutions and citizens
over the quality of rule-making procedures of federal executive bodies have been studied; information and communication technologies used by citizens in exercising public control over
rule-making and law enforcement of federal executive bodies have been identified; positive aspects and difficulties in implementing new forms of public control have been detected. Conclusions: according to the analysis of new forms of public control activities that are implemented
with the use of information and communication technologies, the regulatory framework created
in the last decade and Internet resources allow citizens to actively participate in the process
of monitoring the rule-making and law-enforcement activities of federal executive bodies.
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However, the effectiveness of such monitoring cannot be considered high. Today, it is necessary to improve the mechanism for involving citizens in this process both through informing
and stimulating and through increasing the responsibility of the executive authorities for reviewing, taking into account and taking appropriate measures following the results of citizens’ control activities.
Keywords: public control; civil society institutions; citizen; information and communication technologies;
Internet resources
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Введение: в последние годы в Российской Федерации создаются условия для развития новых форм общественного контроля с использованием информационно-коммуникативных технологий. В статье исследуются вопросы правового регулирования и практики реализации указанных форм контроля за нормотворческой и правоприменительной
деятельностью федеральных органов исполнительной власти, выявляются положительные и отрицательные черты, формулируются предложения по совершенствованию общественного контроля. Цель: исследование внедрения новых форм контроля в общественную контрольную деятельность и перспектив их развития в сфере реализации исполнительной власти. Задачи: уточнение видов общественного контроля в зависимости от
объекта контрольного воздействия; характеристика новых форм участия институтов
гражданского общества в контроле нормотворческой деятельности Правительства
Российской Федерации и федеральных органов исполнительной власти; исследование
эффективности участия граждан в контроле нормотворчества федеральных органов
исполнительной власти; выявление и характеристика новых форм общественного контроля за правоприменительной деятельностью федеральных органов исполнительной
власти. Методы: диалектический, формально-логический, функциональный, системный
и другие общенаучные методы исследования; частнонаучные методы: статистический,
структурно-правовой, формально-юридический. Результаты: систематизированы современные формы контроля институтов гражданского общества и граждан в нормотворческих процедурах федеральных органов исполнительной власти, выявлены информационно-коммуникативные технологии, используемые гражданами при осуществлении
общественного контроля за нормотворчеством и правоприменением федеральных органов исполнительной власти, определены положительные стороны и трудности в реализации новых форм общественного контроля. Выводы: анализ новых форм общественной
контрольной деятельности, реализуемых с использованием информационно-коммуникативных технологий, показал, что созданные в последнее десятилетие нормативная
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база и интернет-ресурсы позволяют гражданам активно участвовать в процессе контроля за нормотворчеством и правоприменением федеральных органов исполнительной
власти. Однако его эффективность нельзя признать высокой. Сегодня требуется совершенствование механизма вовлечения граждан в этот процесс как через информирование и стимулирование, так и через повышение ответственности органов исполнительной власти за рассмотрение, учет и принятие конкретных мер по результатам
контрольной деятельности граждан.
Ключевые слова: общественный контроль; институты гражданского общества; гражданин;
информационно-коммуникативные технологии; интернет-ресурсы
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purpose is to identify the cases of violation of prohibitions that are established by legislation for the

activities of executive bodies, designed to ensure
the proper quality of the adopted legal acts of man-

state apparatus in the process of professional activity. If the subject of public control establishes the

agement. Public control over rule-making activities
is not only a manifestation of the principles of the

fact of such actions (inaction), they either initiate
bringing the violator to legal responsibility, appeal-

rule of the people, democratism and publicity in
the governance, but is also intended to ensure observance of such principles as the legality and

ing to the authorized state body or official, or appeal to public opinion.

priority of human rights, completeness and suffi-

The control over the execution of the law pro-

ciency, timeliness and professionalism, etc. Public

vides for the establishment by the civil society in-

participation in the control at various stages of the

stitutions and citizens of the extent to which the

legislative process is intended to assist the authori-

subjects of the executive branch implement bind-

ties in taking managerial decisions, to improve the

ing norms, fulfill the tasks, functions and duties

quality of legal acts. At present, public control is

contained in them within the framework of state

implemented through participation in the rule-

functions and the provision of public services.
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The basis for the control over the use of law

need to consider the extent to which individual

by the subjects of executive power is the prescrip-

control forms are common in practice and whether

tions of the legislation of the Russian Federation

they have a real impact on the functioning of the

which determine their competence. Control activi-

subjects of executive power.

ties include the establishment of the level of im-

The present study is in line with global trends

plementation of the executive branch subjects’

associated with an increase in the role of society in

powers to adopt regulatory legal acts and the prac-

government decision-making and control over the

tice of their application in the established area of

implementation of decisions. Over the years, the

activity. When the facts of abuse of rights, viola-

Anglo-Saxon countries have positively recom-

tions of the rights and freedoms of citizens are de-

mended the practice of publishing “color books” –

tected, the subjects of public control can actively

official documents on controversial policy issues

use administrative and judicial appeal procedures.

that allow us to check public opinion and help the

Law enforcement plays the main role in pub-

government assess its possible impact [14; 17].

lic administration. It is due to the fact that it is ex-

With the introduction of the concept of “open gov-

ecutive authorities, their officials who are the sub-

ernment” in public administration in many devel-

jects of law enforcement. For them, law enforce-

oped countries, public control is improved, includ-

ment is both a right and a duty to carry out, and the

ing through information and communication tech-

application of some rules always necessitates com-

nologies [16, 19]. Currently, there is a variety of

pliance, enforcement and use of others. All the

forms of public control in foreign countries.

law-implementing activities of executive bodies

Among them, for example, is the presence of citi-

are concentrated in law enforcement. The practical

zens at meetings of the executive authorities (open

implementation of regulations and the effective-

meetings), public consultations and public hearings

ness of the state apparatus as a whole depend on its

for making proposals on upcoming regulatory legal

quality to a decisive extent. Public control over law

acts of various levels, electronic petitions [11]. For

enforcement contributes to ensuring the rights and

example, since 2011, the ‘We the People’ project

legitimate interests of citizens and their associa-

has been implemented in the United States, allow-

tions, increasing the responsibility of public ser-

ing citizens to create and sign petitions on the

vants for fulfilling legal duties, serves as a reliable

White House website1. In order to become an au-

means (method) of strengthening the rule of law in

thor of a petition, a citizen must create an account

public administration. Various institutions of civil

on this site, whereas for signing the petition it is

society and individual citizens formally participate

enough to indicate your name and email address.

in the control of law enforcement activity of the

As soon as the petition is published, the author

subjects of the executive power, using various pro-

receives an automatic e-mail with a link that other

cedures and forms [4; 5].

citizens can use to sign, and only after receiving

In the last decade, a solid regulatory legal

the first 150 signatures, the petition will become

base of public control has been created, its new

publicly searchable on the specified site. An offi-

forms began to develop, including those with the

cial response will be given in an e-mail to every

use of information technologies that extend both to

citizen who signed the petition, within 60 days if

rule-making and law enforcement activities of the

it collects more than 100,000 signatures in 30 days

subjects of executive power. At the same time, for
the development of control activities of civil socie-

1

Available at: http: // www.petitions.whitehouse.gov (accessed 10.12.2018).

ty institutions and citizens, there is an objective
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[15]. The Institute of Electronic Petitions is also

with the necessary scientific and practical know-

distributed in the UK, Canada, Germany, Austria,
Poland [18, p. 169; 6, p.16].

ledge for the examination can be involved as experts. At the same time, certain requirements are

The existence of such public control procedures based on open government principles such as

established for experts – individuals. In particular,
they should have a higher and (or) postgraduate

freedom of information, transparency, and accountability, allows individual citizens and public insti-

professional education, a degree in a scientific specialty corresponding to the profile of expert activi-

tutions to actually influence both rule-making and
enforcement of executive bodies.

ty, at least 10 years of practical experience in the
profile of expert activity, should know international acts and domestic legislation in the field of relevant expert activities, etc.

Institutions of Civil Society
in the Control over the Rule-Making
Activities of Executive Bodies

The organizational, technical and informa-

One of the first institutions of civil society to
be enshrined in Russian legislation was the Public

tional support for the activities of the working

Chamber of the Russian Federation (hereinafter –
the Public Chamber)1. One of the goals of its estab-

Office. It is in charge of informing the respective

lishment was to exercise public control over the
activities of public authorities.

examination and the formation of working groups,

The most common form of control activity of
the Public Chamber is public examination of draft

posals of experts and organizations. Such measures

laws and draft regulatory legal acts of executive
bodies (Section 3 of Part 1 of Article 2 of the Reg-

wide range of civil society institutions and citizens

ulations of the Public Chamber). The decision on
the examination of such projects is taken by the

Based on the results of the public examination, the members of the working group draw up a

Council of the Public Chamber on its own initia-

Reference, which serves as the source document

tive or in connection with the appeal of the Head of
the State, the Government of Russia, the Chambers

for the preparation of the draft opinion. The Refer-

of Parliament (Article 18 of the Regulations). At
the same time, the composition of the working

tions that reflect the social significance of the rele-

group on the conduct of public examination and
the candidacy of the head of the working group are

adoption of an act cause the emergence of social

groups is carried out by the Public Chamber
public associations about the conduct of public
and then collects and processes the received procontribute to ensuring publicity and attracting a
to participate in public examination.

ence is supposed to contain answers to the quesvant draft regulatory legal act. In particular, can the
problems in a particular public sphere; whether the

approved (Subsection 22 of Part 1 of Article 27).
The procedure for conducting a public exami-

draft act limits the socially significant rights of

nation is established by a local act of the Public
Chamber 2. In particular, both non-profit organiza-

certain social groups (pupils, pensioners, the dis-

tions whose statutory activities are aimed at the
developing civil society, as well as individuals

adoption of the act will complicate the procedure

abled, the poor, entrepreneurs, etc.); whether the
for appeals of citizens (and their associations) to
state and local government bodies; whether the
draft act will reduce the socio-economic security

1

Federal Law No. 32-FZ “On the Public Chamber of the Russian Federation” of April 4, 2005 (as amended on 05.12.2017).
Collection of Legislative Acts of the Russian Federation.
2005. No. 15. Art. 1277.
2
Regulations on the Procedure for Public Examination (approved by the Decision of the Council of the Public Chamber of
the Russian Federation of May 15, 2008, minutes No. 4-S; as
amended on March 22, 2012). Available at: https://www.oprf.
ru/1449/2133/1537/plan/ (accessed 29.10.2018).

of citizens (and their associations). In the series
of listed issues that are absolutely logical for
public examination, the following question appears to be dissonant: “5) to what extent the draft
regulatory legal act in the submitted edition can
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undermine the authority of state and local govern-

ary 26, 2017” indicated 14 detailed comments and

ment, judicial bodies, law enforcement agencies,
trade unions, etc.” (Section III of the Procedure).

suggestions. Unfortunately, in the final text of a
regulatory legal act less than half of them were

Both the wording of the question and its semantic
content seem to be incorrect.

taken into account2.
This situation is largely due to the fact that

Based on the Reference, members of the
working group prepare a draft statement of opi-

Part 3 of Article 19 of the Law establishes that
the expert opinions of the Public Chamber on

nion, which should include an assessment of the
compliance of the draft regulatory legal act with

draft regulatory legal acts are advisory in nature,
although they are subject to mandatory review at

the regulatory legal acts of higher legal force, as
well as the justification and forecast of the socio-

meetings of the Government of the Russian Federation or the boards of the relevant federal ex-

economic and other consequences of adopting the
draft regulatory act. The expert opinion includes

ecutive bodies. At the same time, neither the
Law itself, nor the provisions of the Regulations

general provisions, comments, suggestions and
conclusions (Section VI of the Procedure).

of the Government of the Russian Federation and
the regulations of the executive authorities ob-

However, an analysis of individual expert
opinions on drafts of normative legal acts of the

lige the latter to take into account the opinion of
the Public Chamber, and moreover to justify the

Government of the Russian Federation, presented

reasons for non-acceptance of the proposals and

on the website of the Public Chamber, shows that
while their structure basically meets the established

comments contained in the expert opinion.
Therefore, there is a need both in clarifying the

requirements, that cannot be said about the content1. For example, in the general part of the stu-

norms of the Law itself and in fixing the corresponding responsibility in the normative legal

died reports, the provisions indicated in Section VI
of the Procedure were not disclosed, but only the

acts regulating the activities of the executive
bodies.

relevance and significance of the draft normative
act submitted for examination was noted. As a pos-

Implementation of Part 4 of Article 19 could
also enhance the influence of the Public Chamber

itive point, a rather large number (from 10 to 15)
of comments and suggestions aimed at improving

on the quality of adopted government and depart-

the quality of draft regulatory legal acts should be
noted. However, implementation of those remains

when examining expert opinions of the Public

a problem. For example, the report on the Draft
Decree of the Government of the Russian Federa-

rized by its Council, are invited to attend meetings

tion “On Amendments to the Decree of the Government of the Russian Federation No. 89 of Janu-

well as boards of federal executive bodies. Howev-

mental regulations. According to this provision,
Chamber, members of the Public Chamber, authoof the Government of the Russian Federation, as
er, this norm also appears to be declarative, we
were unable to find documentary evidence of ex-

1

amples of such participation.

See, for example: Opinion of the Public Chamber of the
Russian Federation on the Results of Public Examination of
the Draft Decree of the Government of the Russian Federation
“On Approval of the Rules for the Provision of Subsidies from
the Federal Budget to Non-Commercial Organizations That
Are Not State (Municipal) Institutions, State Corporations
(Companies) and Public-Law Companies for the Implementation of Projects to Build a Commitment to a Healthy Lifestyle”; Opinion of the Public Chamber of the Russian Federation on the Results of Public Examination of the Draft Resolution of the Government of the Russian Federation No. 89
“On Amendments to the Resolution of the Government of the
Russian Federation” of January 26, 2017, and others. Available at: https://www.oprf.ru (accessed 27.10.2018).

Another institution of civil society involved in
the by-law rule-making is public councils under
the federal executive bodies, in the formation of

2

Decree of the Government of the Russian Federation No. 57
“On Amendments to the Decree of the Government of the
Russian Federation No. 89 of January 26, 2017” of January
24, 2018. [Electronic resource]. Access from the legal reference system “ConsultantPlus” (accessed 17.11.2018).
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which the Public Chamber participates [12, p. 7].
In accordance with Article 20 of the Law, the procedure for the formation of such councils is determined either by a government decree1 or by a decree of the President2 of the Russian Federation,
depending on who controls the activities of federal
executive bodies.
The main goal of the public councils is the

projects “Ensuring the Quality of Housing and
Utility Services” and “Forming a Comfortable Urban Environment” within the framework of the
main direction of the strategic development of the
Russian Federation “Housing and Utility Services
and the Urban Environment”; priority project
“Mortgage and Rental Housing” in the framework
of the main direction of the strategic development
of the Russian Federation “Mortgage and Rental

implementation of public control over the activities
of the federal executive body, including the con-

Housing”; The Public Declaration of the Goals and
Objectives of the Ministry; The Departmental Plan

sideration of drafts of socially significant normative legal acts3 developed by this body. To this

of the Ministry of Construction of Russia to Implement the Concept of Openness of Federal Ex-

end, the public council is endowed with certain
powers, which are specified in the Statute approved by the regulatory act of the federal execu-

ecutive Bodies for 20175.
The analysis shows that conclusions of public
councils on the projects of departmental normative
legal acts, although they are of a recommendatory
nature, have a greater impact on the quality of rulemaking of federal executive bodies than similar
conclusions of the Public Chamber. This is primarily due to the closer interaction of members of the
public council with the leadership and officials of
the relevant federal executive body.
In recent years, one of the new forms of public control over the law-making activities of federal
executive bodies has been participation of nongovernmental organizations in the assessment of
the regulatory impact of draft regulations. Small
and medium-sized businesses are involved in this
procedure in order to determine and evaluate the
possible positive and negative consequences of
adopting a draft regulatory act on the activities of
individuals and legal entities in the field of entrepreneurial and other economic activities.
The rules for the federal executive bodies to
assess the regulatory impact of drafts of normative
legal acts and draft decisions of the Eurasian
Economic Commission (hereinafter referred to as
the Rules) are approved by Decree of the
Government of the Russian Federation of
December 17, 2012 No. 1318 6. According to this,

tive body. For example, in accordance with
Clause 3.1.4 of the Provisions approved by Order No. 1914 of the Ministry of Construction of
Russia of April 16, 2014, the Public Council has
the right to consider drafts of normative legal acts
relating to the scope of the Ministry of Construction (draft strategies, concepts, programs for the
medium and long-term sectoral development,
budget plans, targeted, etc.) and make recommendations on them. So, in 2018 The Public Council
accepted for consideration and prepared reports on
19 draft normative acts and other documents, including such socially significant ones as: priority
1

Decree of the Government of the Russian Federation No. 481
“On the Procedure for the Formation of Public Councils at
Federal Ministries Managed by the Government of the Russian Federation, Federal Services and Federal Agencies Subordinated to These Federal Ministries, as well as Federal Services and Federal Agencies Managed by the Government of
the Russian Federation” of August 2, 2005 (as amended on
06.06.2013). Collection of Legislative Acts of the Russian
Federation. 2005. No. 32. Art. 3322.
2
Decree of the President of the Russian Federation No. 842
“On the Procedure for the Formation of Public Councils at
Federal Ministries, Federal Services and Federal Agencies
Managed by the President of the Russian Federation, at Federal Services and Federal Agencies Subordinate to These Federal Ministries” of August 4, 2006 (as amended 23.05.2013).
Collection of Legislative Acts of the Russian Federation. 2006.
No. 32. Art. 3539.
3
Performance Standard for the Public Council under the Federal Body of Executive Power (Model Provision), Approved
by the Decision of the Council of the Public Chamber of the
Russian Federation No. 55-S of July 5, 2018. [Electronic resource]. Access from the legal reference system “Consultant
Plus”. (accessed 10.11.2018).
4
Available at: http://osminstroy.ru/about/#regulations-on-thecouncil (accessed 29.10.2018).

5

Report on the activities of the Public Council for 2017.
Available at: http://osminstroy.ru/about/#plans (accessed
10.11.2018).
6
Collection of Legislative Acts of the Russian Federation.
2012. No. 52. Art. 7491.
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act, it is mandatory to hold public consultations,
which are carried out after the draft regulatory act
and the consolidated report are posted on the website regulation.gov.ru (Clause 16 of the Rules) and
after the notification about the start of public consultations of interested persons, including representatives of the business community (Clause 17 of
the Rules).
Taking into account the degree of regulatory
impact of the provisions contained in the draft regulatory legal act, the federal executive body – the
developer establishes the date for the public discussion. However, it may not be less than 20 working days for draft acts containing provisions having
a high degree of regulatory impact and 10 working
days for draft acts containing provisions having a
low degree of regulatory impact.
In accordance with the Methodology for conducting public consultations (hereinafter – the Methodology)1, participants are invited to send their
proposals to the official website. In this case, the
developer is obliged to consider all proposals received within the prescribed period, their results
are recorded in the form of a summary of the results of public consultations. It is signed by the
head of the structural unit of the developer responsible for the preparation of the draft act, and is
posted on the official website within a period not
exceeding 20 working days from the end of the
public consultation. A draft of a regulatory legal
act finalized according to the results of a public
discussion is sent by the developer to the Ministry
of Economic Development of Russia to prepare a
report. In essence, when preparing an opinion, the
developer’s control over the consideration of proposals and comments received from the participants of public consultations is carried out.
For example, information about the assessment of the regulatory impact of the Draft Order of
the Ministry of Energy of Russia “On Approval of
Requirements for Basic (Mandatory) Functions
and Information Security of Power Generation Fa-

cilities During the Creation and Subsequent Operation of Remote Monitoring and Diagnostics of
Power Equipment Systems in the Territory of the
Russian Federation” is posted by the developer on
the official website at http://regulation.gov.ru
(project ID: 02/08 / 07-18 / 00082667). At the
same time, notifications about the beginning of
public consultations were sent to public associations of entrepreneurial orientation, including the
Chamber of Commerce and Industry of the Russian Federation, the Russian Union of Industrialists
and Entrepreneurs, the All-Russian NonGovernmental Organization of Small and MediumSized Enterprises “OPORA RUSSIA”, the AllRussian Non-Governmental Organization “Delovaya Rossiya” (Business Russia).
Public consultations by the developer – the
Ministry of Energy of Russia were held in the period from August 1 to August 28, 2018.
Following the results of the public consultations on the draft act, the Ministry of Economic
Development of Russia received proposals from
the Russian Non-Governmental Organization of
Small and Medium-Sized Business “OPORA
RUSSIA”, PJSC “Fortum”, PJSC “RusHydro”, the
Association of European Business. On its basis, the
Ministry of Economic Development of Russia gave
a negative opinion on the results of the regulatory
impact assessment, since the draft Order identified
provisions introducing excessive duties, prohibitions and restrictions for individuals and legal entities in the field of entrepreneurial and other economic activities2. This required a serious revision
of the draft order.
Such a case is not a single one. The statistics
posted on the website regulation.gov.ru indicates
that in November of the current year, following the
results of public consultations, 177 positive and
169 negative statements of opinion (48.8 %) were
given to the draft Ministry of Natural Resources of
Russia, the Ministry of Transport of Russia 331
and 235 (41.5 %), the Ministry of Agriculture of
Russia – 338 and 103 (23.4 %)3.

1

Order of the Ministry of Economic Development of Russia
No. 454 “On Approval of the Method of Conducting Public
(Public) Consultations (Discussions)” of July 7, 2015. [Electronic Resource]. Access from the legal reference system
“ConsultantPlus” (accessed 11.11.2018)

2

Final Statement on the ODS Procedure. Available at:
http://regulation.gov.ru/projects#search=02/08/0718/00082667&npa=82667 (accessed 23.11.2018)
3
Available at: http://regulation.gov.ru/ (accessed 23.11.2018).
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The rather high efficiency of public consulta-

Citizen Participation in the Control over the
Rule-Making Activities of Federal
Executive Bodies

tions in the rule-making procedures of federal executive bodies may be due to at least two circumstances. The first is the interest in discussing drafts

One of the forms of citizen participation in the

of normative legal acts by the business community.

rule-making activities of federal executive bodies
is conducting independent anti-corruption exami-

Professionals participate in public consultation

nation of legal acts and their drafts, which Federal
Law No. 273-FZ “On Combating Corruption”1 of

procedures in the part of public relations that the
draft regulatory act is directed to regulate. The

December 25, 2008 classified as preventive anticorruption measures (Article 6).

second is the presence of certain guarantees for
taking into account the opinions of participants in

According to Article 5 of the Federal Law

public consultations. First of all, this concerns veri-

No. 172-FZ “On Anti-Corruption Assessment of
Normative Legal Acts and Draft Normative Legal

fication when preparing the report of the Ministry
of Economic Development of Russia, as the devel-

Acts” of July 17, 20092, the civil society institutions and citizens may, at their own expense, con-

oper took into account the suggestions and comments received from the participants of public con-

duct independent anti-corruption assessment of
draft normative legal acts [13]. The exception is

sultations. In addition, if a participant in public

made for citizens: having outstanding conviction;
included in the register of persons dismissed due to

consultations regarding a draft regulatory legal act
has found the absence of his proposals in the pro-

loss of trust; working in bodies and organizations
that conduct anti-corruption assessment them-

posal summary following their results and (or) if in
the said proposal summary there is no justification

selves, as well as international, foreign and nonprofit organizations that perform the functions of a

of not taking into account (partial taking into account) of the participant’s proposals, the partici-

foreign agent.
The procedure and conditions for the accredi-

pant, using the software of the official website and
(or) through other means, can contact the develop-

tation of experts to conduct independent anticorruption assessment are established by Order of

er with a motivated request for clarification of the
situation. Such an appeal is also recommended to

the Ministry of Justice of Russia No. 146 of July
27, 20123.

be sent to the public council of the federal executive body that was the developer of the draft regulatory legal act. According to Section 4 of the Me-

As follows from the information posted on the
official website of the Ministry of Justice

thodology, it is recommended that public councils,

of Russia, as of November 16, 2018, 2,451 citizens

for the purpose of public control, give a public assessment to identify violations of the public con-

1

Federal Law No. 273-FZ “On Combating Corruption” of
December 25, 2008 (as amended on 30.10.2018). Collection of
Legislative Acts of the Russian Federation. 2008. No. 52 (Part
1). Art. 6228.
2
Collection of Legislative Acts of the Russian Federation.
2009. № 29. Art. 3609.
3
Order of the Ministry of Justice of Russia No. 146 “On Approval of the Administrative Regulations of the Ministry of
Justice of the Russian Federation for the Provision of Public
Services for Accreditation of Legal Entities and Individuals
Who Expressed an Intention to Obtain Accreditation to Conduct Anti-Corruption Assessment of Independent Legal Acts
and Draft Regulatory Legal Acts in Cases Stipulated by the
Legislation of the Russian Federation” of July 27, 2012 (as
amended on 29.09.2017). [Electronic Resource]. Access from
the legal reference system “ConsultantPlus” (accessed
15.11.2018).

sultation procedures by the developer, identify the
main problems the developer faces in the process
of their implementation, to minimize them and further eliminate them.
Unfortunately, the listed guarantees are contained in the Methodology and therefore are
of a recommendatory nature, so it is advisable to
fix similar norms in the Rules, making them mandatory.
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and 401 legal entities1 were accredited as independent experts authorized to conduct an examination
of draft regulations and other documents on corruption-related nature.
For independent anti-corruption examination,
an accredited person is registered on the website
regulation.gov.ru as an expert, after which chooses
the rubric “Independent Anti-Сorruption Assessment” in the section “For Experts”, and then
chooses “To display all the normative legal acts for
which independent anti-corruption assessment is
being conducted”. At his request, the expert chooses the draft regulatory legal act which is of interest
for him and conducts anti-corruption assessment in
accordance with the methodology for conducting
anti-corruption assessment of regulatory legal acts
and draft regulatory legal acts2.
In conclusion, according to the results of independent anti-corruption assessment, corruption
factors identified in the draft regulatory act are
specified and ways to eliminate them are proposed. The form of the report on the results of
independent anti-corruption examination is standard. It was established by Order of the Ministry
of Justice of Russia No. 363 of October 21,
20113. The conclusion of independent examination is advisory in nature, but it must be considered by those officials, bodies or organizations
to which it is directed. Based on the results of
such consideration, a motivated response is sent
to independent experts.
Unfortunately, in practice, the specified institution for the participation of citizens in law-

making procedures has not received proper development [8, 63]. At present, the results of participation of experts in anti-corruption examination cannot be considered satisfactory. For example, in
2017, the Ministry of Finance of Russia in order to
conduct an anti-corruption examination on the relevant website submitted 342 draft regulatory legal
acts and only three of them received the opinions
of independent experts. A positive point is the fact
that the suggestions and comments made by independent experts4 have been taken into account,
however, the degree of public participation in the
rule-making of this and other federal executive
bodies remains low.
Another form of citizen participation in the
discussion of drafts of regulatory legal acts of federal executive bodies is established by Decree of
the Government of the Russian Federation No. 851
“On the Procedure of Disclosure by Federal Executive Authorities of Information on the Preparation of Draft Normative Legal Acts and the Results
of Their Public Discussion” of August 25, 2012.
This document approved the relevant rules5, in accordance with Paragraph 3 of which the developer
of a draft regulatory legal act – the federal executive body publishes on the website regulation.gov.ru on the Internet a notice on the preparation of a draft regulatory legal act, the draft text,
information on public discussion dates, its results
and final results of the project review.
This website allows any citizen not only to
quickly obtain up-to-date information on the preparation of draft regulatory legal acts, but also to di-

1

Available at: http://minjust.ru/ru/activity/legislative/ anticorrekspert/ accredit-ed_persons_as_anticorruption_experts (accessed 10.11.2018).
2
Resolution of the Government of the Russian Federation No.
96 “On Anti-Corruption Assessment of Regulatory Legal Acts
and Draft Regulatory Legal Acts” (together with the “Rules
for Conducting Anti-Corruption Expert Evaluation of Regulatory Legal Acts and Draft Regulatory Legal Acts”, “Methodology of Anti-Corruption Assessment of Normative Legal
Acts and Drafts of Normative Legal Acts”) of February 26,
2010 (as amended on 10.07.2017). [Electronic Resource].
Access from the legal reference system “ConsultantPlus” (accessed 15.11.2018).
3
Order of the Ministry of Justice of Russia No. 363 “On Approval of the Form of the Opinion Statement on the Results of
Independent Anti-Corruption Assessment” of October 21,
2011. [Electronic Resource]. Access from the legal reference
system “ConsultantPlus” (accessed 15.11.2018).

rectly participate in the development of the concepts of the proposed regulation, in the discussion
and evaluation of draft acts. The information disclosure system obliges the federal executive bodies
to post on the portal information on all the stages
of the development of regulatory legal acts and to

4

Available at: https://www.minfin.ru/ru/om/obs/npa_svod/
(accessed 29.10.2018).
5
Collection of Legislative Acts of the Russian Federation.
2012. № 36. Art. 4902.
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consider received proposals from all the interested

regulation.gov.ru, for which a total of 576 com-

parties1.

ments (proposals)4 were submitted. In this case,
only 161 comments (suggestions), or 28 % of the

In accordance with paragraphs 5–7 of the

total number expressed during the public comment,
were taken into account. It is noteworthy that the

Rules, the period for public discussion of a draft
regulatory legal act may not be less than 15 calen-

overwhelming number of comments (proposals) –
537 were sent to 44 draft regulatory legal acts pre-

dar days from the date they are posted on the official website. The exception here is the draft of new

pared by the Financial Policy Department, while
the remaining 132 draft accounted for only 39

state programs of the Russian Federation and new

comments (suggestions).
We agree with the opinion of R. M. Dzidzoev

federal targeted programs, the public discussion of
which should be at least 60 calendar days.

and A. M. Tamaev that “Weak performance of
public discussions of draft regulatory legal acts is

The developer must consider all proposals received in due time in electronic or written form, as

largely explained by the huge number of adopted
regulatory legal acts, about 5,000 of which are

well as must post on the official website a summary of the proposals received in the framework of
public discussion of the draft regulatory legal act,

posted annually on the Single Public Discussion
Portal www.regulation.gov.ru and most of which

stating the position of the developer (Paragraph

are of technical character” [3, p. 68]. In this regard,

20).

the proposal of the authors to distinguish the category of socially significant normative legal acts

However, the regulatory consolidation and the
created electronic resource have not yet ensured

that “could have a better discussion, for example,
by creating a special rubric on the website

wide public participation in the legislative process
of the federal executive bodies. According to the

www.regulation.gov.ru to discuss important
projects, including at least the projects developed

former minister on the issues of the open govern-

pursuant to the instructions of the President, the
Chairman of the Government of the Russian Fed-

ment, Mikhail Abyzov, “the mechanism has generally worked, but there is no big dynamic in public
discussions”2. According to drafts of regulatory

eration and his deputies” [3, p. 69].
From our point of view, it is possible to in-

legal acts, 27 % of federal executive bodies do not

crease the interest of citizens in discussing drafts of
normative legal acts by increasing public aware-

have a single participant in public discussion, and
another 50 % have less than one participant. 47 %
both stages of the discussion. 3

ness of this procedure through the mass media,
sending press releases to the interested associations

A selective analysis of citizen participation in
discussing drafts of normative legal acts of federal

of citizens, and posting announcements about
the development of normative legal acts on the

executive bodies shows that the situation does not
unfortunately, change for the better. For example,

official websites of federal executive bodies.
Additionally, what may a positive effect is resolv-

according to the Ministry of Finance of Russia, in
2017, for the public discussion by this Ministry,

ing the question of the responsibility
of federal executive bodies’ officials for not

draft 176 sub-legal regulatory acts were posted on

considering the expert opinions received and
also granting an independent expert the right

of draft acts do not receive a single response at

1

Information materials. Available at: https://regulation.gov.ru
(accessed 10.11.2018).
2
Available at: http://open.gov.ru/events/5510630 (accessed
10.11.2018).
3
Documents defining public discussion (consultation) procedures in Russia. Available at: http://regulation.gov.ru/ (accessed 07.11.2018).

to apply to the prosecutor’s office and to the court

4

Available at: https://www.minfin.ru/ru/om/obs/npa_svod/
(accessed 29.10.2018).
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if he disagrees with the decision on his opinion. It

If the specified number of votes is collected, then

also seems appropriate for the Government of the
Russian Federation to fix the procedure for review-

the initiative goes to the expert group for consider-

ing the opinions of independent experts by making
the necessary amendments to the relevant Rules.

two months to implement or reject the initiative.

Compulsory posting of expert reports on the websites of the relevant state authorities can have a

cludes deputies of the State Duma, members of the

positive effect on increasing the role of the public
in the rulemaking of federal executive bodies.

ecutive bodies, members of the Public Chamber of

ation. It is the expert working group that decides in
The expert working group at the federal level inFederation Council, representatives of federal exthe Russian Federation, representatives of the

This, on the one hand, will provide an opportunity
to assess the quality of the conducted independent

business community and public associations, who

examination, and, on the other, will spread the positive experience of preparing expert opinions based

are determined by the Government of the Russian

on a synthesis of the best practices in this field.
A new form of citizen participation in the

If the expert group accepts a positive opinion
on a public initiative, it also sends to the relevant

rule-making process was public initiatives that

state body a proposal to develop a draft regulatory

were introduced in 2013 by decree of the President

legal act or take other measures to implement the

Federation.

1

of the Russian Federation . The same document

initiative. For example, voting on the initiative

approved the Rules for the consideration of public

No. 58F6536 “Against the Introduction of Addi-

initiatives sent by citizens of the Russian Federa-

tional Taxes on Purchases in Foreign Online-

tion using the Russian Social Initiative Internet

Stores, and Against Reducing the Customs Limit

resource (roi.ru). On this site, every citizen of Rus-

of 1,000 Euros for Purchases of Goods for Person-

sia who has reached the age of 18 and is registered

al Needs” was completed on July 15, 2014. In to-

on the portal www.gosuslugi.ru can offer a public

tal, 100,251 votes were cast for the initiative, 978

initiative, including on issues of socio-economic

votes – against2. The initiative was due to the fact

development and public administration, requiring

that in the spring of 2014, the Ministry of Finance

the adoption of regulatory acts of the Government

of Russia announced the plans to develop a draft

of the Russian Federation and federal executive

government decree, which reduced the amount of

bodies. After checking by the moderators of the

duty-free shipments from 1,000 to 150 euros when

site www.roi.ru of the initiative for compliance

shopping in foreign online stores3. After the com-

with the Rules, the initiative is posted on this In-

pletion of the voting on public initiative and the

ternet resource and becomes available for voting.

publication of its results in August 2014, the Min-

Voting in support of the initiative is carried out

istry of Finance stopped developing the relevant

within 1 year from the date of its placement. In the

document. The expert group adopted an opinion on

course of voting, if the initiative is at the federal

this initiative on 2 October 2014, in which it rec-

level, at least 100,000 citizens must vote in favor.

ommended that the materials be passed o the
Government for further discussion. At the Gov-

1

Decree of the President of the Russian Federation No. 183
“On Consideration of Public Initiatives Submitted by Citizens
of the Russian Federation Using the Internet Resource "Russian Social Initiative"” (together with the “Rules for Considering Social Initiatives Submitted by Citizens of the Russian
Federation Using the Internet Resource “Russian Public Initiative”) of March 4, 2013 (as amended on 23.06.2014). [Electronic Resource]. Access from the legal reference system
“ConsultantPlus” (accessed 17.11.2018).

ernment meeting in October 2014, the negative
reaction of the public was taken into account and

2

Available at: https://www.roi.ru/6536/ (accessed 12.11.2018).
Available at: https://www.rbc.ru/newspaper/2014/06/23/
56be6a8d9a7947299f72cea5 (accessed 12.11.2018).
3
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the work on the draft regulatory legal act was

example, the initiative No. 78F42375 “To Prevent

ceased1.

Increasing the Age for Old-Age Retirement for the

Over just 5 years of the existence of the Rus-

Russians” as of June 18, 2018, scored 102,800

sian Public Initiative, citizens filed 39,443 initia-

votes in favor and 930 votes against. Despite a

tives, “for” and “against” which they voted

similar result of the voting, as well as the numer-

1,602,4772 times. There were cast 13,883,251votes

ous protests of citizens against raising the retire-

“for” and 2,141,531 votes “against”. Of the 27 in-

ment age, an expert group at the federal level, by a

itiatives on which decisions were taken by the

decision of September 18, 2018, found it inexpe-

Government, 14 got over 100 thousand votes

dient to develop a regulatory legal act aimed at

“for”2 .

implementing this public initiative3.

The low percentage of community initiatives,
in our opinion, is due to several reasons. Firstly,

New Forms of Public Control
over Law Enforcement Activities

some initiatives are obviously populist, divorced
from reality. For example, such as “To Criminalize

of Federal Executive Bodies
In modern conditions, the development of

Unfulfilled Election Promises” (No. 74F42368) or
“To Limit the Cost of Cars” (No. 66F48911).

public control over the activities of executive
bodies is associated not only with the participa-

Secondly, there are a lot of various public initiatives devoted essentially to one issue. This leads

tion of civil society institutions and citizens in
law-making procedures, but also with the emer-

to its “erosion”, fragmentation, which obviously

gence of new forms of control activity in law

does not allow for collecting the proper number of

enforcement [10].
An important event here was the adoption of

votes. For example, at the present time there is taking place voting on similar initiatives: “To Estab-

the Federal Law No. 8-FZ “On Ensuring Access
to Information on the Activities of State Bodies

lish a Pension for Civil Servants in the Amount of
the National Average” (No. 77F43779); “To Estab-

and Local Government” of February 9, 2009 (hereinafter – the Law on Ensuring Access to In-

lish the Salaries and Pensions for the Officials and

formation) 4. This Law significantly expanded the
possibilities of public control by making infor-

Deputies of the Federal Level in the Amount Not
Exceeding 6 Times the Average Salary in the

mation on the activities of state bodies and their
officials publicly available to citizens. However,

Country” (No. 61F42033); “To Equate the Salaries
of Officials (Deputies) to the Average Salary in the

the experience of using separate control forms
established by the Law shows that they are still

Region” (No. 38F43284). As of November 22,
2018, the number of votes cast for these initiatives

far from perfect.
For example, Article 15 of the Law provides

was 3034, 3962 and 12603, respectively. All of
these initiatives are related to limiting the growth

for the possibility of attending meetings held
by collegial state bodies, both ordinary citizens and

of payments and pensions for officials and if they
were combined into one initiative, the voting re-

representatives of organizations and public
associations. The use by the legislator of the

sults would be much higher.
Thirdly, a significant number of public initia-

legal formula “collegial state bodies” allows
citizens to equally use this form to control both the

tives that received the required number of votes are
rejected by expert working groups [1, p. 17]. For

activities of legislative and executive authorities.

1

Available at: https://www.interfax.ru/business/402519 (accessed 12.11.2018).
2
Available at://www.f-id.ru/calendar/info/novosti/Ispolnilos-5let-Rossijskoj-obshestvennoj-initciative/(accessed 12.11.2018).

3

Available at: https://www.roi.ru/42375/ (accessed 12.11.2018).
Collection of Legislative Acts of the Russian Federation.
2009. No. 7. Art. 776.
4
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As a rule, they are executive bodies of general
competence that are recognized collegiate, for example, the Government of the Russian Federation
or the Government of Moscow.
Thus, Article 15 legislatively establishes the
potential possibility for citizens to perform control
by attending sessions of these executive bodies.
However, the same article of the Law makes the
implementation of this provision dependent on the
availability of relevant standards in the regulations
of state bodies or other regulatory legal acts. Unfortunately, we did not manage to find such norms
either in the Regulations of the Government of
Moscow1 or in the Regulations of the Government
of the Russian Federation. 2 In fairness it should be
noted that, pursuant to the Law on Access to Information, the Government of the Russian Federation on September 2, 2009 issued Decree No. 713
“On Amending the Decree of the Government of
the Russian Federation of June 1, 2004 No. 260”.
By this regulatory legal act, the Regulations of the
Government of the Russian Federation were supplemented by Section X “Procedure for Ensuring
Access to Information on the Activities of the
Government”, but there are no rules on the possibility of the citizens to attend sessions of the Government. In addition, Resolution of the Government of the Russian Federation No. 953 “On Ensuring Access to Information on the Activities of
the Government of the Russian Federation and
Federal Executive Bodies”3 of November 24, 2009
was adopted. However, this document does not
contain the norms determining the procedure for
the participation of citizens in sessions of the Government.
Thus, the Government of the Russian Federation, by its by-laws, actually narrowed the scope of

federal law, preventing the presence of “ordinary
citizens” at the sessions of the collegial government body [7], and, in fact, showed the rest of the
executive branch a “bad” example of ignoring the
direct prescriptions of the law.
The second new form of public control is a
request for information on the activities of state
bodies. According to Article 18 of the Law, any
citizen or organization has the right to apply to
state bodies with a request for information on their
activities, either directly or through their representatives. In this case, the subject of the request is
information (including documents) created both by
the executive authorities themselves and by their
territorial bodies or their subordinate organizations,
as well as information received by the indicated
bodies and organizations. As a rule, requests are
sent by citizens in electronic form.
At its core, a request is a special type of appeal in which a citizen or organization (user of information) requests information about the activities
of the relevant executive body. This is indicated by
the similarity of the established terms and procedures for the consideration of the requests and other types of appeals of citizens specified in the Federal Law No. 59-FZ “On the Procedure for Considering Appeals of Citizens of the Russian Federation” of May 2, 2006 (hereinafter referred to as the
Law on Appeals).4 The request is also subject to
consideration within thirty days from the date of its
registration. Moreover, if the provision of the requested information is not possible within this period, then within 7 days from the date of registration of the request, the citizen is sent a notification
about the deferment of the response to the request,
with stating the reason and the deadline for providing the requested information. Deferral cannot exceed the deadline for answering a request by more
than 15 days. The response to the request must
contain or it may be accompanied by the requested
information or a reasoned refusal to provide this
information.

1

Decree of the Government of Moscow No. 112-PP “On the
Regulations of the Government of Moscow” of February 21,
2006 (as amended on May 29, 2018). [Electronic Resource].
Access from the legal reference system “ConsultantPlus” (accessed 15.11.2018).
2
Resolution of the Government of the Russian Federation No.
260 “On the Regulations of the Government of the Russian
Federation and the Regulations on the Government Office of
the Russian Federation” of June 1, 2004 (as amended on
31.10.2018) “On the Regulations of the Government of the
Russian Federation and the Regulations on the Government
Office of the Russian Federation”. Collection of Legislative
Acts of the Russian Federation. [Electronic Resource]. Access
from the legal reference system “ConsultantPlus” (accessed
15.11.2018).
3
Available at: http://base.garant.ru/196682/#ixzz5ZSDAw3z8
(accessed 12.11.2018).

4

Federal Law No. 59-FZ “On the Procedure for Consideration
of Appeals by Citizens of the Russian Federation” of May 2,
2006 (as amended on 27.12.2018). [Electronic Resource].
Access from the legal reference system “ConsultantPlus” (accessed 15.11.2018).
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As we see, there is some contradiction in the

Evaluation of the effectiveness of these chief

legal regulation of this form of public control. On

officials’ activities is associated with the opinion

the one hand, the request for information on the

of citizens about the quality of the provision of

activities of state bodies as a type of appeals in a

public services by the relevant territorial bodies of

special law is not specified, which removes it from

federal executive bodies. On a 5-point scale, any
citizen can assess the provision of public services

the subject area of the Law on Appeals. On the

by established criteria (elapsed time, including

other hand, consideration of requests is similar to

waiting time in a queue, courtesy and competence

the general procedure for all appeals, which allows

of employees, comfort conditions, availability of

executive bodies not to single out requests sepa-

information on the procedure for providing public

rately in normative legal acts regulating the con-

services).

sideration of appeals of citizens. There is no such

A citizen is given the opportunity to express

information on the official websites of the authori-

his opinion either remotely (on a specialized web-

ties. Therefore, in the relevant statistics it is not

site or by sending an SMS) or in electronic termin-

possible to establish how much the form of control

als of a territorial unit of a federal executive body

in question is in demand.

or a multifunctional center for public services.

In our opinion, it is necessary to harmonize

In practice, the most popular option is to as-

legislation, supplementing the Law on Appeals,

sess the quality of the provision of public services

with a provision on one more type of those – the

via the Internet. For this, a citizen, after his identi-

request for information on the activities of state

fication with the help of the federal state information system2, can express his opinion using both a

bodies. Accordingly, it is necessary to make Ar-

questionnaire form placed in the user account on

ticle 18 of the Law on Access to Information refer-

the single portal of state and municipal services

ence to the specified law.

and a questionnaire module of an information sys-

Another form of public control with the use of

tem for monitoring state services. This module is

electronic technologies is citizens’ evaluation of

posted on the official websites of federal execu-

the performance of the heads of territorial bodies

tive bodies and on a specialized website (“Your

of federal executive bodies (their structural subdi-

Control”).

visions) [20]. Such an assessment is carried out in

The portal “Your Control” is a specialized

accordance with the relevant Rules, approved by

state-owned Internet resource that allows a citizen

the Decree of the Government of the Russian Fed-

not only to assess the quality of public services

eration No. 1284 of December 12, 2012 (hereinaf-

but also leave a feedback3. Currently, both federal

ter referred to as the Rules)1.
Application of the Results of This Assessment as a Basis For
Making Decisions on Early Termination of the Official Duties
of the Respective Heads” of December 12, 2012. [Electronic
Resource]. Access from the legal reference system “ConsultantPlus” (accessed 15.11.2018)..
2
See: Federal State Information System “Unified Identification and Authentication System in the Infrastructure Providing
Information and Technological Interaction of Information
Systems Used to Provide State and Municipal Services in
Electronic Form”. Available at: https://portal.eskigov.ru/fgis/
238 (accessed 12.11.2018).
3
Order of the Ministry of Economic Development of the Russian Federation No. 120 “On Approval of Methodological
Recommendations on the Implementation by the Citizens of

1

Decree of the Government of the Russian Federation
No. 1284 “On the Evaluation by Citizens of the Effectiveness
of the Activities of the Heads of Territorial Bodies of Federal
Executive Bodies (Their Structural Subdivisions), Taking into
Account the Quality of Their Provision of Public Services, as
well as on the Application of the Results of This Assessment
as a Basis for Making Decisions on Early Termination of the
Official Duties of the Respective Heads (together with the
Rules for the Evaluation by Citizens of the Effectiveness of
the Activities of the Heads of Territorial Bodies of Federal
Executive Bodies (Their Subdivisions), Taking into Account
the Quality of Their Provision of Public Services, as well as
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executive bodies (Rosreestr, Federal Tax Service
of Russia, Ministry of Internal Affairs of Russia,
Rosgvardiya, FSSP of Russia, Rosimushchestvo,
Rospotrebnadzor) and state extra budgetary funds
(FSS of Russia, Pension Fund of the Russian Federation), as well as all network facilities of multifunctional centers providing state and municipal
services (MFC, My Documents) are connected to
the site.
As of December 12, 2018, a total of 775.6

are few such examples. Besides the above mentioned, the effectiveness of performance of only
3 territorial departments of Rospotrebnadzor was
assessed by more than a thousand citizens (Nizhny
Novgorod Region – 1,420, Chelyabinsk Region –
1,193, Komi Republic – 1,160). At the same time,
14 regional offices have from 3 to 10 assessments
and other 17 – from 11 to 50. Such a small number
of assessments hardly makes it possible to draw a
reliable conclusion about the citizens' satisfaction

thousand reviews were left on the site “Your Con-

with the quality of public services and performance

trol” by the citizens, 60.9 million state services

of the heads of the relevant territorial bodies.

were assessed, 329.2 million assessments were

Study of the ratings of the territorial bodies of
Rosreestr3, the Federal Registration Service, the
FTS4 shows that most citizens often assess the
quality of public services provided by territorial
bodies of Rosreestr. Here the number of assessments reaches several million. The leader is the
Rosreestr Department in the Moscow region: the
number of assessments is 6,516,124, average score
– 4.98, satisfaction rate – 99.75 %. In addition, 4 of
the territorial departments have more than 1 million of assessments (Volgograd region –
1,494,669, Republic of Bashkortostan – 1,488,638,
Tyumen region – 1,168,603, Chelyabinsk region –
1,133,209). Of course, such a number of assessments allows us to get a real picture of satisfaction
with quality of public services.
An important role in assessing the quality of
public services is played by citizens’ reviews. Regardless of the method of obtaining those, preparation and placement of the answer is performed by
the relevant executive body in a period not exceeding 10 working days (Subparagraph “c” of Paragraph 10 of the Rules).
As of December 12, 2018, on the website
“Your Control” were placed 776.1 thousand of
citizens’ reviews, federal executive bodies published 336,897 answers, of which 7,200 were rated positively by the users. Analysis of publication

issued, the overall satisfaction with the quality of
public services was 96.6 %1. In addition, the site
contains ratings of territorial bodies of various federal executive bodies.
For example, 73 territorial bodies are included
in the Rospotrebnadzor rating, the indicator of satisfaction with the quality of public services provided by them varies from 50% – the average value of 3.3 (the Rospotrebnadzor Department in the
Tomsk Region) to 100% – the average value of 5
(the Rospotrebnadzor Department in the Altai Region)2. The rate of satisfaction with the quality of
public services is undoubtedly influenced by the
number of assessments made by the citizens. For
example, effectiveness of the activity of the Territorial Department in the Vologda Region was assessed only by 3 citizens (satisfaction rate –
66.67 %), while that of the Rospotrebnadzor Department in the Leningrad Region was evaluated
by 3,600 citizens (satisfaction rate – 99.81 %). Of
course, in the second case, the objectivity of the
overall assessment is much higher. However, there
the Evaluation of the Effectiveness of the Activities of the
Heads of Territorial Bodies of Federal Executive Authorities
(Their Structural Subdivisions) and Territorial Bodies of State
Extra-Budgetary Funds (Their Regional Branches)” of March
12, 2018. [Electronic Resource]. Access from the legal reference system “ConsultantPlus” (accessed 15.11.2018).
1
Available at: https://www.vashkontrol.ru/ (accessed
12.12.2018).
2
Rating of territorial bodies. Office: Federal Service for Supervision of Consumer Rights Protection and Human Welfare.
Region: Russian Federation. Available at: https://vashkontrol.ru/ (accessed 12.12.2018).

3

Rating of territorial bodies. Office: Federal Service for State
Registration, Cadastre and Cartography. Region: Russian Federation. Available at: https://vashkontrol.ru/ (accessed
12.12.2018).
4
Rating of territorial bodies. Office: Federal Tax Service.
Region: Russian Federation. Available at: https://vashkontrol.ru/ (accessed 12.12.2018).
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activity on the website during the period from November 1, 2018 to December 1, 2018 showed that
on the whole there were placed 9,869 citizens’ reviews and 223 answers of the federal executive
bodies, 62 of which were a reaction to negative
feedbacks from citizens. Most of the answers are
informative, explaining citizens the procedure for
receiving public services and only one third contains information on the measures taken to eliminate deficiencies stated in the reviews.
Despite being very informative, the structure
of the website “Your Control”, in our opinion, does
not contain the main section, which would reflect
the purpose of the form of public control under
consideration, namely the consequences of the citizens’ assessment of the performance of officials
heading territorial bodies of federal executive bodies (or their subdivisions).
The Rules contain a sufficiently detailed description of the results of evaluation of the federal
executive bodies’ activity. Paragraph 1 of the
Rules provides for application of the results of evaluating the quality of public services as the basis
for making decisions on early termination of the
duties of the relevant officials heading territorial
bodies of federal executive bodies.
Based on the opinions of citizens about the
quality of public services received by the information system of monitoring public services, this system automatically generates summary values of the
level of citizens’ satisfaction with the quality of
public services, reflecting performance of the chief
officials (Paragraph 11).
If the head’s activity effectiveness indicator,
established in the official regulations (job description), is formed for the first time and is less than 85
percent, and in the case that each subsequent
head’s activity efficiency indicator does not exceed
the same indicator achieved over the previous 12
months by more than 5 percentage points, against
the head holding the post is initiated an official
investigation in accordance with the legislation of
the Russian Federation on state civil service (Paragraph 13 of the Rules).
If the results of the official investigation identify an inter-relationship between non-performance
(improper performance) by the head (through his

fault) of his official duties or failure to comply
with the provisions of official regulations and a
reduction in the citizens’ evaluation of the head’s
activity effectiveness indicator, then disciplinary
measures are to be applied against the head (Paragraph 14 of the Rules).
However, it remains unclear what type of disciplinary sanctions can be applied to such a head.
In the Rules themselves, there is a contradiction
between these regulations and Paragraph 1, which
states early termination of the head’s official duties
on this ground.
The range of the measures provided for by
Part 1 of Article 57 of the Federal Law No. 79-FZ
“On State Civil Service of the Russian Federation”
of July 27, 2004 (Law No. 79-FZ)1 currently does
not contain such a measure as dismissal of an official holding a civil service position (excluded by
Federal Law No. 116-FZ of June 7, 2013) 2. Therefore, early termination of the head’s official duties
is only possible in the case of application of Paragraph 5 of Part 1 of Article 57 of Law No. 79-FZ,
i.e. release from civil service on the grounds specified in Paragraph 2, Subparagraphs “a” through
“g” of Paragraph 3, Paragraphs 5 and 6 of Part 1 of
Article 37 of the Law No. 79-FZ. However, the
application of this norm is not possible, because
the considered disciplinary offence does not fall
under these grounds. Therefore, in respect of the
head of the territorial body of the federal executive
body, early termination of the official duties may
only be applied in case of his dismissal from civil
service on negative grounds. For example, in the
case of repeated non-performance of his duties
(without a good reason), if he has already had a
disciplinary sanction (Paragraph 2 of Part 1 of Article 37 of the Law No. 79-FZ). If this is not the
case, the head of the territorial body of the federal
executive body may be subject to disciplinary
measures provided for by Clauses 1-3 of Part 1 of
Article 57 of Law No. 79-FZ.

1

Federal Law No. 79-FZ “On the State Civil Service of the
Russian Federation” of July 27, 2004 (as amended on
30.10.2018). [Electronic Resource]. Access from the legal
reference system “ConsultantPlus” (accessed 25.11.2018).
2
Collection of Legislative Acts of the Russian Federation.
2013. No. 23. Art.2874.
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However, on the website “Your Control”, or

Conclusions

in any other open source, we could not find any

1. Over the past decade, a great deal of work

information on application of disciplinary meas-

has been done in the Russian Federation to create a

ures to the head in case of citizens’ reducing eval-

regulatory framework for the development of pub-

uation of the head’s activity effectiveness indica-

lic control over the rule-making and law-

tor. One of the reasons for this seem to lie in non-

enforcement activities of the Government and fed-

compliance of the wording of the Rules with the

eral executive bodies. For these purposes, federal

current legislation on civil service.

laws, decrees of the President of the Russian Fed-

In general, in order to enhance the role of citi-

eration, decrees of the Government of the Russian

zens in assessing the performance of the heads of

Federation, normative legal acts of federal execu-

territorial executive bodies, the results of consider-

tive bodies have been adopted.

ing reports on their achieving target indicators

2. The realization of the right of Russian citi-

should be made open to the public, as well as cases

zens to participate in public control is ensured by

of applying disciplinary measures to particular

the functioning of the following Internet resources:

heads in case of failure to achieve the indicators.

1) the website regulation.gov.ru, specially created

This is extremely important, as from July 1, 2019

for posting information about the preparation of

such assessment will also be performed in respect

draft laws and regulations by federal executive bo-

of public and municipal services provided, respec-

dies and the results of discussing those; 2) the In-

tively, by state government bodies of the subjects

ternet resource www.roi.ru – Russian Public Initia-

of the Russian Federation and by local government

tive (ROI), created for posting public initiatives of

in multifunctional centers for state and municipal

citizens of the Russian Federation and voting on

services1.

them; 3) the site vashkontrol.ru, intended for posting citizens’ reviews on the quality of public ser-

Results

vices.

The article systematizes modern forms of con-

3. The development of the regulatory frame-

trol performed by the civil society institutions and
citizens in respect of rule-making activities of fed-

work and the introduction of new, first of all, in-

eral executive bodies, identifies information and

formation and communication technologies into

communication technologies used by citizens in

the public control activities have expanded the op-

exercising public control over rule-making and law

portunities for real participation of civil society

enforcement of federal executive bodies, reveals

institutions and citizens in this activity.
4. Currently, citizens have the opportunity to

the positive aspects and difficulties in the imple-

participate in public control both through the insti-

mentation of new forms of public control.

tutions of civil society (the Public Chamber of
1

Decree of the Government of the Russian Federation No. 395
“On Amendments to the Decree of the Government of the
Russian Federation No. 1284 of December 12, 2012” of
March 31, 2018. Collection of Legislative Acts of the Russian
Federation. No. 15. (Part V). Art. 216.

the Russian Federation, public councils under
the federal executive bodies, public associations),
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and personally, as independent experts, having

ment and adoption of a regulatory legal act of

registered in the prescribed manner on the relevant website.

the Government of the Russian Federation or a
federal executive body.

5. Among the forms of participation of the
civil society institutions in the legal and regula-

8. One of the most popular forms of public
control over the law enforcement activities of

tory process, there should be noted public consultations involving non-governmental bodies

federal executive bodies is the assessment of the

and business organizations in the framework of
the procedure for assessing the regulatory impact

Internet. The specialized site “Your Control”

of draft regulatory acts. The effectiveness of
public consultations is largely ensured by the

assess the quality of public services but also to

quality of public services provided through the
provides an opportunity for citizens not only to

professionalism and the interest in their result of
the subjects involved in them, as well as the

post their feedbacks on the quality of public ser-

guarantees of the implementation of proposals
and comments from the participants enshrined in

of chief officials, formed on the basis of analyz-

regulatory legal acts.
6. Citizens can directly participate in the

services, is the basis for the application of dis-

vices. Citizens’ evaluation of the effectiveness
ing citizens' opinions about the quality of public
ciplinary measures against the heads of territori-

rule-making activities of the government and

al bodies of federal executive bodies in the event

federal executive bodies as independent experts

of decrease in the established indicator of the

on the website regulation.gov.ru. In order to

head’s performance. To increase the effective-

conduct an independent anti-corruption examination, a citizen must be an expert accredited by

ness of this form of public control, it is neces-

the Ministry of Justice of Russia, and in order to

sary to further expand publicity in terms of dis-

participate in public discussion, he must be reg-

closing information on the analysis of citizens'

istered on the Government Services Portal –

satisfaction with the quality of public services

www.gosuslugi.ru. At present, the activity of

provided, depending on the evaluation criteria,

citizens in these procedures is low, which is ex-

proposals for improving the quality of public

plained both by the large number of draft regula-

services drawn up based on the results of this

tory acts posted on the official website and by

analysis, as well as proposals for taking action or

the low awareness of citizens about the possibili-

conducting procedures imposing disciplinary

ty of participation, and in some cases by their

responsibility on the relevant chief official.

insufficient faith that the proposals will be taken

9. Positively assessing the efforts of the

into account by the developers.
7. Since 2013, citizens have had the right to
initiate the development of regulatory legal acts

state to create conditions for real participation of

of various levels, including governmental and
departmental management acts. For this, an In-

in practice their activity is not always sufficient.

ternet resource www.roi has been created.ru –
Russian Public Initiative (ROI), where any citi-

for involving citizens in this process both

citizens in public control, it should be noted that
Today, it is necessary to improve the mechanism
through informing and stimulating and through

zen after authorization on the Public Services

increasing the responsibility of executive bodies

Portal can submit or vote for a public initiative
on the socio-economic development of the coun-

for reviewing, taking into account and taking
concrete measures following the results of citi-

try, improvement of public administration, the
implementation of which requires the develop-

zens' control activities.
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7. Kommentariy k st. 15 [Commentary on the
Art. 15]. Kommentariy k Federal’nomu zakonu “Ob obespechenii dostupa k informatsii
o deyatel’nosti gosudarstvennykh organov i
organov mestnogo samoupravleniya” (postateynyy) / Varlamov V. Yu., Gasnikov K. D.
[Commentary on the Federal Law “On Ensuring Access to Information on the Activities of State Bodies and Local SelfGovernment Bodies” (article by article); ed.
by V. Yu. Varlamov, K. D. Gasnikov]. Moscow, 2013. (In Russ.).
8. Korobkin A. N. Problemy osushchestvleniya
nezavisimoy antikorruptsionnoy ekspertizy
[Problems of Realization of Independent Anticorruption Examination]. Zhurnal rossiyskogo prava – Journal of Russian Law. 2012. Issue 9. Pp. 60–65. (In Russ.).
9. Lapshina A. I. Interaktivnye formy kontrolya
obshchestva za deya-tel’nost’yu organov gosudarstvennoy vlasti v sub”ektakh Rossiyskoy
Federatsii [Interactive Forms of Societal Control over the Activities of State Authorities in
the Constituent Entities of the Russian Federation]. Zhurnal rossiyskogo prava – Journal of
Russian Law. 2015. Issue 1. Pp. 102–110.
(In Russ.).
10. Pravovye osnovy obshchestvennogo kontrolya v Rossiyskoy Federatsii: Postateynyy
nauchno-prakticheskiy kommentariy k Federal’nomu zakonu ot 21 iyulya 2014 g. №
212-FZ “Ob osnovakh obshchestvennogo
kontrolya v Rossiyskoy Federatsii” / E. A.
Abrosimova, V. V. Grib, A. G. Deyneko i dr.;
pod obshch. red. M. A. Fedotova [Legal Basis of Public Control in the Russian Federation: Article by Article Scientific and Practical Commentary on the Federal Law No.
212-FZ “On the Basic Principles of Public
Control in the Russian Federation” of July
21, 2014; E.A. Abrosimova, V. V. Grib,
A. G. Deyneko et al.; ed. by M. A. Fedotov].
Moscow, 2017. 208 p. (In Russ.).
11. Timoshenko I. G. Sotsial’nyy kontrol’ kak
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Introduction: the paper analyzes application of the negatory mechanism as a remedy for
the protection of the joint shared ownership right to common property in a block of flats. The
purpose is to articulate the general approaches to identifying the reason and the subject matter
of the negatory action, the fact and means of proof in the respective cases, as well as the proposals to improve the practices in applying civil, housing, and procedural legislation by the
court of general jurisdiction and arbitration courts. Methods: the dialectical approach serves
as the methodological basis for the research. General scientific (analysis and synthesis, induction and deduction, system-based approach) and special scientific methods (technical legal,
comparative legal approaches) are applied. Results: the paper deals with standard situations
which require taking a negatory action to restore the ownership right to common property; the
respective law enforcement practice has been examined, different approaches in particular categories of cases have been identified. Conclusions: a court-established fact of using, modifying
an object of common property in disregard of the procedure for obtaining approval of the owners of property in a block of flats (prescribed in the Housing Code of the Russian Federation) is
a sufficient reason for satisfying the negatory action aimed to stop unlawful behavior of the defendant and to restore the demandant’s violated right. This approach can also be applied in
case of such actions taken by one of the owners of property in a block of flats as placing signboards on the facade of the building, installing cable television equipment, communications, Internet lines, as well as in case of situations connected with bringing the defendant’s indoor
space in line with the requirements of the current legislation. This approach may only be
changed if there is established special legal regulation to handle particular types of exploitation
of common property in a block of flats.
Keywords: negatory action; property owner; block of flats; common property; action proceedings;
group action; evidence; reason for an action; subject matter of an action
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Введение: в работе анализируется негаторный механизм судебной защиты права
общей долевой собственности на общее имущество в многоквартирном доме. Цель:
сформулировать общие подходы к определению основания и предмета негаторного иска,
предмета и средств доказывания по соответствующим делам, а также предложения о
совершенствовании практики применения судами общей юрисдикции и арбитражными
судами гражданского, жилищного и процессуального законодательства. Методы: в качестве методологической основы работы выступает диалектический метод. Применяются общенаучные (анализ и синтез, индукция и дедукция, системный) и частнонаучные
методы познания (формально-юридический, сравнительно-правовой). Результаты: в исследовании рассмотрены типичные ситуации, когда требуется использование негаторного иска для восстановления права собственности на общее имущество; проанализирована соответствующая правоприменительная практика, выявлены различные подходы
по определенным категориям дел. Выводы: установление судом факта использования,
изменения объекта общего имущества без соблюдения предусмотренной Жилищным кодексом РФ процедуры согласования с собственниками помещений в многоквартирном
доме является достаточным основанием для удовлетворения негаторного иска, направленного на прекращение противоправного поведения ответчика и восстановление нарушенного права истца. Данный подход должен применяться и в случаях таких действий
со стороны одного из собственников помещений в многоквартирном доме, включая размещение вывесок на фасаде дома, оборудования кабельного телевидения, связи, информационно-коммуникационной сети Интернет, а также ситуации, связанные с приведением помещения ответчика в соответствие с требованиями действующего законодательства. Изменение такого подхода возможно лишь в ситуации установления в законодательстве специального правового регулирования для определенных видов использования общего имущества многоквартирного дома.
Ключевые слова: негаторный иск; собственник помещения; многоквартирный дом; общее имущество;
исковое производство; групповой иск; доказывание; основание иска; предмет иска
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A list of properties commonly shared by the

Introduction
Vindicatory and negatory actions are traditionally referred to proprietary remedies in civil

property owners in a block of flats is rather diverse. The list is comprehensively described in

law, and the same is recently true for the action for
the declaration of proprietary rights [2, p. 128; 16,

Clause 1 Article 290 of the RF Civil Code and in
the special standards in Part 1 Article 36 of the RF

p. 26–27; 34, p. 279–312]. This list could also be
extended by an action for declaration of right inva-

Housing Code, Section I of the Rules for maintaining common property in a block of flats approved

lidation [19; 20, p. 23–25; 21]1.
These actions applied to protect the ownership

by the Resolution No. 4912 of the RF Government
as of 13 August, 2006. These Rules state that the

right for the common property in a block of flats
are characterized by the features with regard to the

proprietors own, among other things, the indoor
spaces in this block of flats not being a part of the

subjects of law and their appeal to the court with
the appropriate claims, their grounds, subject, fact

apartments and designed to service more than one
indoor space in the house, other indoor spaces not

and means in proof. Actually, these features are
determined by the object of the property relation-

owned by particular proprietors and designed to
satisfy their social and domestic needs, roofs, en-

ships – common property in a block of flats, complicated relationships between the parties involved:

closing structures of the house, to provide the service to more than one indoor space, a land plot

plurality of persons for the right holder and sometimes different purposes of the residential and non-

where the house is located, as well as the objects

residential indoor spaces in a block of flats.

located on this land plot and designed to service,
maintain, and to improve the house [5; 7; 17, p. 6–

The Roman Law declares that a negatory action is a demand from the owner (title holder) of an

9; 33, p. 25–50; 37]3.
The mentioned objects commonly shared by

object to remedy the breach of his property right
not connected with its dispossession [13; 43,

the property owners together with the intended use
of the facilities in the house, the needs of the per-

p. 29].

sons who exploit these facilities predetermine the
situations when the negatory action is applied.

At the same time, a narrow approach to the

What is more, legal treatment of commonly shared
ownership of the property owners in a block of

features of a negatory action denies its application
to eliminate “legal” right violations (for example,

flats is characterized by peculiar features, reasonably including “limitation of a property owner’s

unreasonable registration of the property right for a
common property in a block of flats by a person ),
wrongful acts limiting the ownership right of the

rights to implement the rights and legally protected
interests of all stakeholders in the commonly

person (demandant) [8; 10, p. 22–23; 25, p. 9].

shared ownership and third parties” [26, p. 32–33],

in this case the action can be applied to de facto

1

See also, e.g. Clause 52–57 of No. 10 Resolution of Plenum
of RF Supreme Court, No. 22 Plenum of RF Supreme Arbitration Court as of 29 April, 2010, “On some issues in court practices when settling the disputes connected with the protection
of ownership right and other property rights” (Bulletin of the
RF Supreme Court. 2010. No. 7); Clause 12 Overview of court
practices in some issues of owner right protection from breach
not connected with dispossession (an information letter No.
153 of the Presidium of the RF Supreme Arbitration Court as
of 15 January 2013 // Bulletin of RF SAC. 2013. No. 4); Order
No. 19-КГ15-47of the RF Supreme Court as of 22 March,
2016. URL: http://www.vsrf.ru.

2

Collection of Legislative Acts of the Russian Federation.
2006. Issue 34. Art. 3680.
3
Under Part 1 Article 36.1 of the RF Housing Code the property owners in a block of flats have the right for the monetary
assets on a special account designed to transfer the moneys for
the overhaul of the common property in a block of flats and
opened in a lending institution, these assets arise from the fees
for the overhaul, penalty fees paid due to improper performance of the obligation to pay these fees and the interests
charged by the lending institution for the usage of these monetary assets on a special account.
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a lack of possibility for each property owner to
dispose of the common property and to execute the
powers of the common property owners under the
decision of their general meeting, a ban to allocate
a share in ownership right in kind [4; p. 10, 15; 14,
p. 19; 18, p. 18; 23; 26, p. 32–33]. Here we should
mention that we support the academicians’ position
on the possibility to take a negatory action against
joint proprietors’ relationships [10, p. 22–23]. The
opposite approach can also find its support in the
national theory [22, p. 17].
Thus, the proprietary remedies in question are
mainly applied in the situations when the commonly shared property is illegally exploited for:
– placing promotional and other boards, posters;
– putting the communication, television, Internet information telecommunication lines;
– installing air-conditioners, iron bars, additional doors, surveillance cameras, etc.;
– arranging separate exits from the house,
their enlargement by constructing extensions;
– placing non-standard objects.
Unauthorized structures, remodeling and redevelopment of the indoor spaces could also be the
grounds to bring a negatory action to the court.
Besides, demands to eliminate the violation of
property right could be declared under explicit
physical, chemical, biological negative impact on
the commonly shared property in the house or on
the persons using the indoor spaces in a block of
flats.
Finally, the common utilities located in the facilities owned by separate proprietors could also
become accessible by taking a negatory action.
The general rule states that the property
owners in a block of flats or a property management company have the right to file a lawsuit in
the court of general jurisdiction or to an arbitration court (which depends on the nature and a
subject matter of a dispute). The author’s position
regarding this issue is described in detail in the
previous papers [28; 29]. It should be noted here
that the literal interpretation of the provisions
from the RF Civil (Clause 1 Article 9, Clause 1
Article 11, Article 209, Clause 1 Article 246,
Clause 1 Article 247, Clause 1 Article 290,
Clause 1 Article 291) and Housing (Article 36,

Clause 1 Article 135, Article 138) Codes reveals
that the property owners and condominium association possess this right. And the property owners can act individually (a similar opportunity exists in the West European legislations [9, p. 1623; 46; 47]) or jointly, including taking a class
action. It is widely applied in the legal systems of
the developed countries and can be used in the
relationships in question [44; 45; 48]. The Russian legislation and law-enforcement practices, in
fact, are making the first steps in this area [38;
42]. It should also be noted that under the general
rule the housing associations, housing construction condominiums and other property management companies with their own duties and obligations in managing a block of flats 1 have their own
independent legally protected interest by taking
the negatory actions to protect their ownership
right to the common property in a block of flats2.

1

See Articles 110, 161 of the RF Housing Code. Also, e.g.,
under Clause 3.5.8 of the Rules and Standards of the Technical Exploitation of the Housing Facilities approved by the Resolution No. 170 of the RF State Committee for Construction as
of 27 September, 2003 (Rossiyskaya Gazeta. 2003. 23 October
(additional issue)) the institutions maintaining the housing
facilities monitor and prevent unauthorized construction of
minor rear buildings (garages, rails), redevelopment, balconies
and enclosed balconies; coloring the window areas from the
outside with the color (using the color of the PVC windows)
different from the color of the building; mounting different
cross street banners, suspension rods, signs, pointers (flag
posts, other devices), mounting air-conditioners and satellite
antennae with no appropriate permit.
2
See: Overview of the court practices of the RF Supreme
Court for the fourth quarter in 2011: approved by the Presidium of the RF Supreme Court as of 14 March, 2012. URL:
http://www.vsrf.ru. See also, e.g., resolutions: of the Arbitration Court of the Central District as of 12 September, 2017, in
the case No. А54-7179/2016; of the Arbitration Court of Volga District as of 16 October, 2018, in the case No. А5526470/2017; of the Arbitration Court of the North West District as of 23 October, 2018, in the case No. А56-56146/2017.
URL: https://ras.arbitr.ru.
This approach could be seen in West European legislations.
See, e.g.: Clause 5 § 27 Law of Germany as of 15 March,
1951, “On Ownership Right for a Residential Indoor Property
and the Right for Long-Term Exploitation of a Residential
Area” (URL: http://www.gesetze-im-internet.de); Article 15
Law of France as of 10 July,1965, No. 65-557 “On Joint
Ownership of the Constructed Buildings” (URL:
https://www.legifrance.gouv.fr).
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The general ground for taking a negatory action aimed to protect the ownership right to the
common property in a block of flats serves to be
the circumstances of its unauthorized exploitation,
modifications, negative external impact on it preventing the exercise of proprietors’ powers. Besides, this action could be taken in case of a real
threat of ownership right breach [20, p. 20–21; 25,
p. 9; 34, p. 301; 39, p. 21–23]1.
The subject of the demands in the action in
question is about eliminating the specified circumstances by imposing the associated duties on
the defendant (for example, to demount a banner
from the common property, an extension to a block
of flats, to bring back the original apartment
layout, to disassemble a door mounted in a common facility, etc.), or by banning any particular
actions (for example, to stop the exploitation of the
equipment with the negative impact on a block of
flats or the people living there, to ban the redevelopment works, etc.) [27]2. It should be noted that
the stated demands must be clearly specified to
provide the enforceability of the court decisions.
What is more, once the demands within the negatory action are met, the demandant’s rights should be
restored. Therefore, the stated demands requiring
the court to recognize these or those defendant’s
actions illegal deserve to be negatively looked
upon.
Let us examine the mentioned situations for
taking a negatory action to protect the property
owners’ rights in a block of flats in more details.

such as plates, banners, light boxes, etc., on the
walls of the block of flats to inform the consumers
and to promote products.
The general standards in the Articles 246, 247
of the RF Civil Code instruct us to possess, to use,
and to handle the commonly shared property under
the mutual agreement of all stakeholders.
Special instructions from the RF Housing
Code declare that the possession of the objects of
the common property in a block of flats can be delivered to other persons under the decision of the
property owners arrived at the general meeting of
the property owners in a block of flats unless this
breaches the rights and legally protected interests
of the citizens and the entities (Part 4 Article 36).
Along with that, a property owner in a block of
flats has no right to separate his share in kind in the
commonly shared ownership right in the common
property in a block of flats (Part 4 Article 37).
What is more, the provisions of the Clause 3,
3.1 Part 2 Article 44 of the RF Housing Code declare that the competencies of the general meeting
of the property owners cover decision making in
the exploitation of the common property of the
property owners in a block of flats by third parties,
including decision making about signing an
agreement on mounting and maintaining the promotional structures, if their mount and maintenance presuppose the exploitation of the common
property of the property owners in a block of flats;
decision making in identifying the persons who are
authorized on behalf of the property owners to sign
the agreements on exploitation of the common
property of the property owners in a block of flats
(including the agreements on mount and maintenance of the promotional structures).
Along with that, under Clause 1 Part 2 Article
137 of the RF Housing Code, if this does not
breach the rights and legally protected interests of
the property owners in a block of flats, the housing
condominium is authorized to grant the use or the
limited use of a part of the common property in a
block of flats.
Consistent interpretation of the mentioned
provisions of the legislation makes us conclude

Disputes over Placing Promotional and Other
Boards on Common Property in a Block of Flats
The owners of the non-residential facilities located in the basements, semi-basement and ground
floors very often place different constructions,
1

See also: Clause 45 of the Resolution No. 10 of the Plenum
of the RF Supreme Court, Resolution No. 22 of the Plenum of
the RF SAC as of 29 April, 2010; Clause 9 Overview of the
court practices in some issues of property owner right protection from the violations not connected with dispossession
(Information Letter No. 153 of the Presidium of the RF SAC
as of 15 January, 2013).
2
See also: Clause 47 of the Resolution No. 10 of the Plenum
of the RF Supreme Court, Resolution No. 22 of the Plenum of
the RF SAC as of 29 April, 2010.
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that it is the decision of the general meeting of the

Thus, under the considered category the fact

property owners in a block of flats or the decision

in proof sometimes includes the circumstances of

of the housing condominium (as an exception) [14,

qualifying the placed structure as a board or as a

p. 25–27; 18, p. 24–25] that serves to be the legal

promotional structure [1; 11; 41]4. This approach

grounds for placing the appropriate boards on the

to the question allows the court to consider the par-

common property of a block of flats by the proper-

ties relationships under different regulations, while

ty owners or third parties [31].

a negatory action towards an owner or other owner

Along with that, this approach was not un-

of a non-residential facility in a block of flats

ivocally supported in the court practices. For

should be satisfied if the disputable structure is

example, the court of appeal cancelled the deci-

considered to be a promotional one5.

sion of Perm Krai Arbitration Court in the case

However, we feel that these provisions of

No. А50-39399/2017 on imposing the duties to

the legislation about the consumer rights protec-

dismount the structure placed on the common

tion being literally interpreted do not provide

property in a block of flats, dismissed the claims,

any space for exceptions from the rule about the

and stated that the property owners in a block of

use of the common property in a block of flats

flats must agree and sign an agreement only on

under the decisions of the general meeting of the

mounting and maintenance of the promotional

property owners in a block of flats, housing con-

structure on the façade (walls) of the house,

dominium. The appropriate law-based position

which the load bearing structure did not refer to,

could also be seen in the court practices 6.

its placement was approved of by the authorized

At the same time, when the courts arrive at fa-

body, while the defendant exercised his public

vourable decisions in negatory actions against

duty to inform the consumers in the interests of

dismounting the boards, they also consider the

an indefinite number of people1.

circumstances connected with the negative impact

Indeed, under Clause 1 Article 9 in RF Law
4

See, e.g.: court orders in arbitration cases No. А721394/2016,
А79-10471/2014,
А54-7179/2016,
А791498/2018. URL: http://kad.arbitr.ru. See also, e.g., Clauses 1,
2 of Resolution No. 58 of the Plenum of the RF SAC as of
8 October, 2012, “On some issues in arbitration court practices
of applying the Federal Law “On Advertising” (RF SAC Bulletin. 2012. No. 12); On differentiating the concepts of board
and advertisement: Letter No. АК/92163/17 of FAS of Russia
as of 27 December, 2017. Available from KonsultantPlus
Reference Law System.
5
See, e.g.: appellate decisions: of Sverdlovsk District Court as
of 7 February, 2014, in the case No. 33-16910/2013, as of 12
February, 2015, in the case No. 33-1852/2015; of Saratov
District Court as of 10 June, 2014, in the case No. 333303/2014; of Rostov District Court as of 27 January, 2015, in
the case No. 33-795/2015; of Kirov District Court as of 11
November, 2014, in the case No. 33-3930/2014. URL:
https://www.sudact.ru; resolutions: of Arbitration Court of
North West District as of 19 May, 2017, in the case No. А5644838/2016; Thirteenth Arbitration Court of Appeal as of 4
June, 2018, in the case No. А56-70313/2017. URL:
https://ras.arbitr.ru; court orders in arbitration cases No. А5656146/2017, No. А45-11858/2013, No. А60-69534/2017.
URL: http://kad.arbitr.ru. See also: decision of the RF Supreme Court as of 18 November, 2014, in the case No. 303ЭС14-395. URL: https://ras.arbitr.ru.
6
See, e.g.: resolution of FAS in Ural District as of 18 December, 2013, in the case No. А50-3246/2013; resolution of appeal of Khanty-Mansi Autonomous Okrug – Yugra as of 4
March, 2014, in the case No. 33-792/2014. URL:
https://ras.arbitr.ru.

No. 2300-1 as of 7 February, 1992, “On consumer
rights protection”2, a manufacturer (executor, seller) must inform the consumer about the commercial name (brand name) of its company, its location
(address), and working hours. A seller (executor)
places this information on a board. Along with
that, the provisions of Federal Law No. 38-FZ as
of 13 March, 2006, “On Advertising”3 do not cover
the information, which disclosure or distribution
among the consumers is an obligatory condition
under the Federal Law; boards and signposts which
do not contain the promotional information (Clause
2, 3 Part 2 Article 2 of the Law).

1

URL: http://kad.arbitr.ru. See also, e.g.: court orders in the
case No. А60-69534/2017. URL: http://kad.arbitr.ru.
2
Collection of Legislative Acts of the Russian Federation.
1996. No. 3. Art. 140.
3
Collection of Legislative Acts of the Russian Federation.
2006. No. 12. Art. 1232.
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from placing these objects on the structure of a

legally protected interests of the demandant”4,

block of flats1.
It should be noted that the duty to inform con-

while in others – the opposite resolutions are justifiably made when this circumstance is recognized

sumers can also be exercised with no use of the
common property in a block of flats, including by

to be enough to satisfy the negatory actions5.
Disputes over Placing Communication,
Television, Internet Lines
on Common Property
in a Block of Flats

placing the appropriate signs on the porches, windows, doors of non-residential facilities.
At the same time, it may be crucial to identify
the type (nature) of the placed board (promotional,

The availability of the cable television, fixed
phone line, Internet information telecommunications network for the consumers, including the
property owners in a block of flats, their tenants,
lessees, presupposes that the corresponding equipment is placed in the common facilities in a block
of flats (on the common property of the house).
Therefore, the question of the grounds to use the
commonly shared property objects arises.
Like in the previous case, the general standards of the civil and housing legislation unequivocally instruct one to get the approval from the
property owners in a block of flats within the legally protected procedures [40].
What is more, according to Part 3 Article 6
of Federal Law No. 126-FZ as of 7 July, 2003,
“On communications” the communications companies can construct, maintain the means of
communication and communication facilities under the signed agreement with the owner or other
proprietor of the buildings, power transmission
towers, overhead systems of the railway roads,
poles, bridges, collectors, tunnels, including the
tunnels of the subway, railway and highway road
and other engineering objects and technological
sites, as well as right-of-way roads for the railway
and highway roads. Along with that, the owner
or other proprietor of the mentioned property

information) in cases when the property owners in
a block of flats take differentiated decisions towards different structures placed on the façade
(common property) of a block of flats2. What is
more, the wording of the declared demands should
also be taken into account. For example, in one
case the arbitration court rejected the demand to
dismount the promotional structure, because the
demandant did not manage to justify its promotional nature, while he did not demand to dismount
the board3.
Thus, it seems to be unreasonable to place a
board on the common property in a block of flats
with no appropriate decision from the general
meeting of the property owners, including by one
of the proprietors, due to literal interpretation of
the civil and housing legislation provisions. The
stated negatory action towards structure dismounting in this case must be satisfied.
It should also be noted here that the court
practices are known for similar inconsistencies
concerning the placement of air-conditioners and
other similar objects on the common walls (facades) of a block of flats. In some cases their
placement with no decision from the general meeting of the property owners is recognized to be reasonable due to “the lack of breach of the rights and

4

See, e.g.: resolution of appeal No. 33-2317/2015of Yaroslavl
lavl District Court as of 16 April, 2015. URL:
https://www.sudact.ru; decision of the Arbitration Court of the
Republic of Tatarstan as of 23 January, 2015, in the case No.
А65-22402/2014. URL: https://ras.arbitr.ru.
5
See, e.g.: resolution of appeal of Chelyabinsk District Court
as of 16 March, 2017, in the case No. 11-2850/2017. URL:
https://www.sudact.ru; resolution of the Thirteenth Arbitration
Appellation Court as of 3 July, 2018, in the case No. А5686078/2017. URL: https://ras.arbitr.ru. See also Clause 3.5.8
Rules and Standards of technical exploitation of housing facilities.

1

See, e.g.: resolution of appeal of Altay Local Court as of 9
July, 2014, in the case No. 33-5458/2014. URL:
https://www.sudact.ru.
2
See, e.g.: resolution of the Seventeenth Arbitration Appellation Court as of 1 October, 2009, in the case No. А5011747/2009; court orders in arbitration cases No. А5014567/2013, А50-4083/2017. URL: https://ras.arbitr.ru.
3
See: resolution of the Seventeenth Arbitration Appellation
Court as of 25 May, 2010, in the case No. А50-41172/2009.
URL: https://ras.arbitr.ru.
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is entitled to demand a reasonable fee for the exploitation of this property from the communication
company, unless otherwise is stated by the federal
laws.
However, the fact of using the common property in a block of flats to place the mentioned
equipment to provide the services to the consumers, including the property owners, is considered to
be controversial by the courts. For example, in
some cases the demands to disassemble the equipment from the property owners in a block of flats
and property management companies were satisfied despite the mentioned fact1, while in others
this fact gives the opposite result 2.
Therefore, in 2016 the RF Ministry of Communications and Mass Media developed a draft
law proposing to introduce some changes in the RF
Housing Code and the Federal Law “On communications” aimed to provide a free (including no feebased) access to the common property in a block of
flats for the communications providers. For instance, the Article 6 of the Law was supposed to be
extended by the provision that a communications
provider which signed the electrical communications service agreements with the subscribers from
a block of flats or received an application about
signing the electrical communications service
agreement with these subscribers is entitled to demand from a person managing this block of flats to
sign a service agreement to provide the access to
the electrical communications to all users. A per-

son managing a block of flats has no right to refuse
from signing the service agreement on providing
the access to the consumers to the electrical communications, including to several communications
providers, if any such providers could be given the
appropriate technical conditions for placing, maintaining, and upgrading the corresponding equipment and networks.
The RF Housing Code should include Article
165.1 “Access for the communications providers to
the common property objects in a block of flats”
which states that no general meeting of the property owners is required to sign the service agreement
on providing the access for the users to electrical
communications and providing the access to the
communications providers to the common property
objects in a block of flats between the persons
managing blocks of flats and the communications
providers for the latter to fulfill their obligations to
benefit a residential property owner in this block of
flats.
However, this draft law was not presented to
the State Duma for discussion, because it was negatively evaluated in terms of regulating impact by
the RF Ministry of Economic Development 3.
At the end of 2018, the members of the Federation Council introduced a draft law into the State
Duma, which proposes to introduce some changes
in the RF Housing Code aimed “to create nondiscriminatory (equal) accessibility for all communications providers to the infrastructure of the
blocks of flats”. For example, according to the
project, the Article 165.1 of the RF Housing Code
“Issuing the technical conditions for placing the
electrical communications networks and communications means on the common property objects in a block of flats to provide the communications services to the property owners in a
block of flats” should take into account the provision that the property owners in a block of flats
are entitled to have a general meeting where they
should decide whether to ban the placement or to
dismount the electrical communications networks
and communications means on the common

1

See, e.g.: resolutions: of Arbitration Court of North Caucasus
Okrug as of 3 October, 2014, in the case No. А63-5128/2013,
as of 31 October, 2018, in the case No. А63-12841/2017; of
Federal Arbitration Court of Ural Okrug as of 5 March, 2014,
in the case No. А50-8829/2013. URL: https://ras.arbitr.ru;
resolution of appeal: of Omsk District Court as of 13 August,
2014, in the case No. 33-5057/2014; of Chelyabinsk District
Court as of 18 October, 2016, in the case No. 11-14893/2016.
URL: https://www.sudact.ru.
2
See, e.g.: resolutions: of Federal Arbitration Court of Ural
Okrug as of 28 December, 2012, in the case No. А607361/2012, of Arbitration Court of North West Okrug as of 25
June, 2015, in the case No. А56-53033/2014. URL:
https://www.sudact.ru; resolution of appeal: of Volgograd
District Court as of 22 January, 2014, in the case No. 33900/2014; of the Supreme Court of the Republic of Tatarstan
as of 18 December, 2014, in the case No. 33-16979/2014; of
Rostov District Court as of 26 February, 2014, in the case No.
33-2637/2014; of Ulyanovsk District Court as of 25 November, 2014, in the case No. 33-4624/2014. URL:
https://www.sudact.ru.

3

Federal Internet Portal of draft legislative documents. URL:
https://regulation.gov.ru/projects#npa=45791.
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property objects to provide the electrical communications services to the property owners in a block
of flats. This meeting should be held within three
months from the date when a copy of the provider’s application about the issuing the technical
conditions for placing the electrical communications networks and communications means on the
common property objects to provide the electrical
communications services to the property owners in
a block of flats is displayed. At the same time, the
general meeting can ban the placement or the dismounting of the electrical communications networks and communications means, provided this
placement does not match the technical regulations
and rules of placing the electrical communications
networks and communications means in residential
buildings, as well as the requirements in the sphere
of citizens’ life and health protection.
The explanatory note to the draft law notes
that the equipment for the communications is installed to organize the communications services to
one of property owners also being a common property owner. When the telecommunication equipment is installed, the communications provider
does not directly use the property in a block of
flats, because this equipment is placed only for
providing the communications services to the residents of this house. The communications provider
can not be seen as a user of the common property
facilities in a block of flats, because it just provides
the telecommunication equipment (communication
means) for use to the citizens. Therefore, a fee for
placing this equipment is proposed to be banned at
a legislation level (draft document Part 6 Article
165.1 of the RF Housing Code)1.
At the same time in 2016, Chamber for the
Commercial Disputes of the Supreme Court of the
Russian Federation articulated its position saying
that a refusal from a property management company to provide the access to the common property in
a block of flats with no agreement or the decision
from the proprietor general meetings concerning

the issue of providing the property with no agreement fits the acting legislation and does not breach
the rights of the communications providers 2.
Later on in 2018, the Chamber for the Commercial Disputes of the Supreme Court of the Russian Federation held the position that the fee
charged by the property owners in a block of flats
for placing the communications equipment on the
common property of the house was found to be
reasonable3.
This solution proposed by the RF Supreme
Court seems to be fair with regard to the literal
interpretation of the standards of the civil, housing
legislation and the Federal Law “On communication”, as well as with regard to the following considerations. An obstacle-free access to the common
property in blocks of flats to provide the communications, television, Internet services entails an evident gap in the law connected with the rules of using this property. The access to a particular block
of flats could be required by dozens of companies.
What happens with the access areas, facades, roof
spaces of this house? How can the owners limit the
access, the chaotic exploitation of the common
property of the house in these situations, to organize the solution of the esthetic problems? The questions concerning the connection to the common
electrical networks of the house to maintain the
placed equipment, its maintenance, the payment
for the consumed electricity arise.
The abovementioned draft laws do not directly consider the situation when the communications
providers use the common property in a block of
flats to install the equipment, to place the networks
necessary for providing the services to both
the property owners in this house and other users,
including the ones from the neighboring sites.
2

See: resolution No. 304-КГ16-1613 of the RF Supreme
Court as of 4 July, 2016. URL: http://ras.arbitr.ru. See also:
resolutions No. 305-КГ16-3100 of the RF Supreme Court as
of 22 Nov., 2016, No. 305-AD17-6347 as of 11 September,
2017, No. 306-КГ17-17056 as of 1 March, 2018. URL:
http://ras.arbitr.ru. Earlier similar position was held by the
Presidium of the RF FAS: see Clause 6 of Overview of court
practices in some issues of remedies for the property owners
from the breach not connected with dispossession (Information Letter No. 153 of the Presidium of the RF FAS as of
15 January, 2013).
3
See: resolutions No. 304-ЭС17-10944 of the RF Supreme
Court as of 26 April, 2018, No. 306-ЭС18-448 as of 8 June,
2018, No. 306-ЭС18-448 as of 7 August, 2018. URL:
http://ras.arbitr.ru.

1

An explanatory note to the draft federal law “On introduction
of changes into the Federal Law “On Communications” and
other legislative acts of the Russian Federation regarding the
citizens’ right to the access to the electrical communications
services”.
URL:
http://asozd2.duma.gov.ru/main.nsf/(Spravka)?OpenAgent
&RN=614271-7.
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It is clear that the grounds for this exploitation of
the property should be in the area of contractual
relationships with the property owners in a block
of flats, while, if there is no signed agreement, the
owners are entitled to take an action to remedy the
violation of this right by taking a negatory action
towards the disassembly of the specified equipment and networks.
Therefore, it should be noted that the lawmak-

from Chapter 4 of the RF Housing Code, which
used to regulate the remodeling and refurbishment
procedures for the residential indoor spaces in a
block of flats, regulated similar relationships for
non-residential facilities. Article 25 of the RF
Housing Code contains the legal definitions for
remodeling and refurbishment of the indoor spaces: refurbishment of an indoor space in a block of
flats presupposes an installation, replacement, or
transfer of the utility networks, sanitary and technical, electrical or other equipment, and these
changes need to be shown in the technical passport
of the indoor space in a block of flats. Remodeling
is a change in layout, which also needs to be
shown in a technical passport4.
Clause 14 Article 1 of the RF Urban Planning

ers in France used a more balanced approach in the
Article 24-21 Law No. 65-557 as of 10 July, 1965,
“On joint ownership of the constructed buildings”
which presupposes an obligation for the general
meeting of the proprietors to discuss the placement
of fiber-optic communication lines in a block of
flats and gives the meeting the key role in achieving the decision2.

Code defines the redevelopment of an overhauled
objects, their parts (height, number of floors, area,

Disputes over Suppressing and Remediating the
Consequences of Unauthorized Redevelopment,
Remodeling and Refurbishment
of the Rooms in a Block of Flats

volume), including the extensions, redevelopments, expansion of the overhauled objects, and
replacement and (or) restoration of the loadbearing structures of the overhauled objects, except
for the replacement of several elements of these

Introduction of changes into the apartment parameters (area, intended use, number and location

structures for the similar or other improved elements and (or) restoration of these elements 5. Here

of the entrance doors and windows, utility equipment, etc.) by a property owner or any other pro-

it should be mentioned that the concepts of redevelopment, remodeling, and refurbishment are not

prietor in a block of flats could directly impact the
rights and legally protected interests of the other
property owners. This circumstance is very often

clearly defined in the legislation, which can inevitably affect the quality of law enforcement

determined by, first of all, changes in the common
property in a block of flats and, secondly, the im-

[12; 24; 30].
According to Clause 1 Part 2 Article 44 of the

pact on the use quality of other facilities.
The acting civil, housing, and urban planning

RF Housing Code, the competencies of the general
meeting of the property owners in a block of flats

legislations propose different rules for introducing
these changes in the indoor spaces in a block of

cover decision making regarding the redevelopment of a block of flats, construction of household

flats, and these rules depend on the indoor spaces’
qualification as a redevelopment, remodeling, or

buildings and other buildings, structures, the remodeling and refurbishment of the indoor spaces

refurbishment [3; 6; 12; 15].
For example, according to Federal Law No.
558-FZ3 as of 27 December, 2018, the standards

gulating the redevelopment and (or) remodeling of the indoor
spaces in a block of flats: Federal Law No. 558-ФЗ as of 27
Dec., 2018 // Collection of Legislative Acts of the Russian
Federation. 2018. No. 53 (Part I). Art. 8484.
4
See also Clause 1.6, 1.7 Rules and standards of technical
exploitation of the residential facilities.
5
See also: Overview of the court practices in the cases connected with the authorized construction: approved by the Presidium of the RF Supreme Court as of 19 March, 2014 // Bulletin of the RF Supreme Court. 2014. No. 6.

1

Introduced by the Law No. 2008-776 as of 4 August, 2008,
“On economy modernization” (URL: https://www.legifrance.
gouv.fr).
2
See also Article L33-6 of the Postal and Electronic Communications Code (URL: https://www.legifrance.gouv.fr).
3
On introduction of changes in the Housing Code of the Russian Federation regarding the adjustment of the standards re-
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within the common property in a block of flats. A

to return this residential indoor space into its pre-

favorable decision in these questions requires the
majority from two thirds of the votes out of the

vious condition [3; 36].
It should be noted that the provisions of Ar-

total number of the property owners in a block of
flats (Part 1 Article 46 of the RF Housing Code).

ticle 29 of the RF Housing Code do not limit the
right of the property owners in a block of flats to

At the same time, the provisions of the RF
Housing Code presuppose the one to receive the

relief in court and presuppose only additional possibilities for a municipal body responsible for ap-

approval for the redevelopment, remodeling and
refurbishment of an indoor space from all property

proving the remodeling and refurbishment 2.
These mentioned legislative standards could

owners in a block of flats, unless these modifications are possible without involving the common

model three situations when the property owners’ rights from a block of flats could be pro-

property in a block of flats (Part 3 Article 36, Part
2 Article 40)1.

tected in case of unauthorized remodeling or refurbishment of an indoor space by taking a nega-

Partial legal implications for the unauthorized
remodeling of an indoor space in a block of flats

tory action:
1) a part of the common property in a block

are given in Article 29 of the RF Housing Code,
Parts 3–5, which state that a property owner, a les-

of flats is attached to this facility due to the executed works3;

see of a residential apartment under the contract of

2) the common property in a block of flats is

social rent, residential lease agreement for the
housing facilities intended for social use, which

modified due to the executed works4;
3) the result of the remodeling or refurbish-

were remodeled or refurbished in an unauthorized
manner, must return this indoor space into its pre-

ment breaches the rights and the legally proctected
interests of the property owners in a block of flats

vious condition. Under the court resolution, an indoor space in a block of flats may be preserved in a

in other manners5.

remodeled or refurbished condition provided the
rights and interests of the citizens are not violated.

2

See, e.g.: On the rejection to accept a complaint to Yakhroma condominium to breach the constitutional rights and freedoms of the Article 29 of the Housing Code of the Russian
Federation: decision No. 1553-О-О of the RF Constitutional
Court as of 25 November, 2010. Available from KonsultantPlus reference law-based system; Overview of court practices
of the Supreme Court of the Russian Federation for the fourth
quarter in 2011.
3
See, e.g. resolution of the Thirteenth Arbitration Court as of
24 April, 2014, in the case No. А56-55751/2012. URL:
http://ras.arbitr.ru.
4
See e.g.: resolution of appeal: of Saint-Petersburg City Court
as of 29 April, 2015, in the case No. 33-6503/2015; of Omsk
Region Court as of 17 June, 2015, in the case No. 333848/2015; Altay Regional Court as of 23 June, 2015, in the
case No. 33-5762/2015. URL: https://www.sudact.ru; court
orders in arbitration case No. 56-53458/2012; resolutions: of
the Fifth Arbitration Court of Appeal as of 15 July, 2014, in
the case of No. А59-4317/2013; of the Seventeenth Arbitration Court of Appeal as of 16 Nov., 2017, in the case of No.
А60-22391/2017. URL: http://ras.arbitr.ru.
5
See, e.g.: decision of Primorsk Regional Court as of 24
August, 2015, in the case of No. 33-7372/2015. URL:
https://www.sudact.ru; resolution of the Thirteenth Arbitration
Court of Appeal as of 24 April, 2014, in the case of No. А5655751/2012. URL: http://ras.arbitr.ru. See also: Section II
Provisions to recognize a space to be an indoor space unsuitable for living, a block of flats to be unfit and intended to be
redeveloped or demolished, a garden house to be a residential
site and a residential site to be a harden house: Resolution No.
47 of the RF Government as of 28 January, 2006, (Collection

Otherwise, the court responds to the action from a
local self-government body which is responsible
for approving the remodeling and refurbishment in
a block of flats and arrives at a resolution:
1) regarding the owner – to sell this apartment
in a block of flats by a public tender with a further
transfer of the money received from the sale of this
apartment in a block of flats minus court resolution
execution costs and to oblige a new proprietor in a
block of flats to return this apartment in its previous condition;
2) regarding a lessee of an apartment under
the contract of social rent, residential lease agreement for the housing facilities intended for social
use – to oblige an owner of this residential indoor
space who is a lessor under the specified contract,
1

See also Clause 6.2 Part 7 Article 51 of the RF Urban Planning Code.
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Taking into account the nature of the rede-

provided he gets the appropriate approval from the

velopment works in a block of flats, possible

property owners in a block of flats.

unavoidability of the modifications in the com-

The disputes over the redevelopment and re-

mon property of the house (and in fact redeve-

modeling of an apartment in a block of flats are

loping the block of flats [32]), in case of unau-

often connected with the construction of separate

thorized redevelopment, a negatory action (and

entrances from the indoor spaces, thus enlarging

its satisfaction) can be determined by the cir-

the area due to extensions.

cumstances connected with a failure to follow

Typically, a need in a separate (including ad-

the approval procedure with the property owners

ditional) entrance from an indoor space can be de-

in a block of flats 1.

termined by both the fire safety standards and an

A negatory action should be rejected without

owner’s wish to enhance the commercial attrac-

the described circumstances2. At the same time,

tiveness of the indoor space.

one should consider a fact of violating the rights

For example, under the Clause 7.2.15 SNiP

and the legally protected interests of a particular

31-01-2003 “Multi-flat Residential Buildings”3,

property owner taking a negatory action by the

Clause 5.4.17 SP 1.13130.2009 “Set of Rules.

performed refurbishment or remodeling. A lack of

Fire Protection Systems. Evacuation Entrances

these violations of rights and legally protected interests of the other property owners in a block of

and Exits”4, Clause 3.3 SanPiN 2.1.2.2645-10

flats will not somehow affect the solution of the

“Sanitary and epidemiological requirements to

case. However, the presented circumstances could

accommodation conditions in residential build-

justify the taken action from property management

ings and facilities”5, social facilities must have

companies, first of all from the condominium or

entrances and evacuation exits isolated from the

housing cooperative protecting the rights of all

residential part of the building. So, it turns out

property owners in a block of flats and its mem-

that an attempt to execute the mentioned order by

bers.

a property owner whose facility has no exit sepaIt should be noted that a property owner,

rated from the residential part of the building

whose rights and legally protected interests appear

could contradict the rules of obtaining the appro-

to be violated due to the redevelopment of an in-

priate approval from the other property owners in

door space in a block of flats, is entitled to take a

a block of flats. What is more, they could, in their

negatory action to remove the associated barriers

turn, take a negatory action to ban the exploi
tation of the common facilities in a block of flats

in exploiting the property which belongs to him

3

of Legislative Acts of the Russian Federation. 2006. No. 6.
Art. 702); Clause 1.7.2, 1.7.3 Rules and standards for technical
exploitation of the residential fund.
1
See, e.g.: resolution of appeal: of Moscow Regional Court as
of 1 June, 2015 in the case No. 33-12522/2015; of Stavropol
Regional Court as of 19 June, 2015, in the case No. 333721/2015. URL: https://www.sudact.ru; resolutions: of the
Seventh Arbitration Court of Appeal as of 23 May, 2017, in
the case No. А03-22670/2016; Thirteenth of Arbitration Court
of Appeal as of 6 Nov., 2018, in the case No. А5641391/2018. URL: http://ras.arbitr.ru.
2
See, e.g.: resolutions of appeal: of Altai Regional Court as of
14 April, 2015, in the case No. 33-3365/2015; of Saratov Regional Court as of 23 June, 2015, in the case No. 332256/2015. URL: https://www.sudact.ru.

On the approval of SP 54.13330 “SNiP 31-01-2003 “Multiflat Residential Buildings”: an order from the Ministry of
Construction of Russia as of 3 Dec, 2016, No. 883/pr. Available from Konsulant-Plus reference law systems. Earlier similar
standard was written in Clause 1.38 SNiP 2.08.01-89 “Residential Houses” (see Resolution No. 78 of the USSR Ministry
of Construction as of 16 May, 1989. Available from KonsultantPLus reference law system).
4
SP 1.13130.2009. Set of Rules. Fire Protection Systems.
Evacuation Entrances and Exits: Order No. 171 from the Ministry of Emergencies in Russia as of 25 March, 2009. Available from KonsultantPlus reference law-based system.
5
On approval of SanPiN 2.1.2.2645-10: Resolution No. 64 of
the RF Chief State Sanitary Doctor as of 10 June, 2010. Available from KonsultantPlus reference law-based system.
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to provide the access to the visitors to this non-

19714/2017 referring to the lack of the evidences

1

residential facility .

to prove the performed modifications in the com-

For example, Uiyt-3 condominium and one

mon property in a block of flats were illegal. The

of the property owners in a block of flats took a

Court of Appeal also referred to the malusage of

legal action in the Central District Court in Novo-

the right on the demandant’s side who had not tak-

sibirsk against an owner of a non-residential facil-

en actions against the owner (defendant) for quite a

ity in the house to disassemble metal stairs from

long time. On the whole, the grounds for action

the mentioned facility to the yard of a block of

rejection remained to be unclear, because no ap-

flats. The court of primary jurisdiction and court of

proval from the property owners in a block of flats

appeal rejected the claims by referring to the need

to develop an entrance was not presented3. The

to observe the fire safety requirements by the de-

Court of Appeal found it difficult to agree on the
right malusage due to the obligations imposed on

fendant and to execute the powers of one of the

the condominium under Clause 7 Article 138 of the

common property owners in a block of flats2.

RF Housing Code to take measures to prevent or to

One can also find some cases when these

stop the actions of the third parties impeding the

claims are rejected due to the malusage of the

implementation of the rights to own, to use, and to

rights on the demandant’s side, due to a court-

dispose of the common property in a block of flats

defined lack of his right breach (a lack of approval

by the property owners or impeding this and not

from the owners to perform the appropriate works

providing him the corresponding rights.

is not taken into account).

It is notable that one more entrance structure

For example, Komsomolsky prospekt 77 con-

to a basement was illegally developed in the same

dominium took an action in Court of Appeal of

block of flats. It took about 2 years for the Arbitra-

Perm Krai against an owner and proprietor of a

tion Courts to adjudge the case No. А50-856/2016

basement in a block of flats managed by him to

about its disassembly. The Appellation Court re-

oblige him to disassemble the entrance structure, to

jected the claim regarding the specified demand

return the load-bearing wall to its original condi-

and referred to the right malusage from the deman-

tion. The action was rejected under the resolution

dant’s side because earlier under the solution of the

as of 14 February, 2018, for the case No. А50-

owners Komsomolsky prospekt 77 condominium
approved a fee-based usage of the basement within

1

See, e.g.: decision of Lesozavod Reginal Court in Primorsk
Krai as of 26 June, 2013, in the case No. 2-878/2013. URL:
https://www.sudact.ru; resolutions of appeal: Zabaikalskii
Regional Court as of 30 April, 2014; Omsk Regional Court as
of 24 December, 2014, in the case of No. 33-8555/2014. URL:
https://www.sudact.ru. See also: resolutions of appeal: of the
Supreme Court of the Republic of Buryatia as of 15 September. 2014, in the case No. 33-2839/2014; of the Supreme
Court of the Chuvash Republic as of 3 June, 2015, in the case
No. 33-2150/2015; of Krasnodar Regional Court as of 20 August, 2013, in the case No. 33-16430/2013. URL:
https://www.sudact.ru. The other practices also can be applied
(rejection of the claim). See, e.g.: resolution of appeal of
Krasnoyarsk regional court as of 23 September, 2013, in the
case No. 33-9137/2013. URL: https://www.sudact.ru.
2
See: resolutions of appeal in Novosibirsk Regional Court as
of 16 October, 2012, in case of No. 33-7370/2012; Tomsk
Regional Court as of 10 December, 2013, in the case No. 333709/2013; Saint Petersburg City Council as of
27January,.2015, in the case No. 33-1138/2015. URL:
https://www.sudact.ru.

the common property in a block of flats to provide
a descent to the non-residential facility which next
year was sold to the defendant. However, the claim
was finally satisfied after the court resolution was
cancelled by the Court of Appeal (with other court
members) at a second trial4.
In another case, Khabarovaskaya 66 condominium brought a negatory action to the Arbitration Court in Perm Krai, the condominium

3
4
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wanted to oblige individual entrepreneurs to dis-

satisfy a claim from the property owners of a block

assemble a metal structure (a floating landing)
leading to a non-residential facility of a block of

of flats or a property management company aimed
to restore the previous condition3. The unautho-

flats, to return the outer wall of a block of flats to
its original condition by restoring the brick lay-

rized modification of the commonly shared property in itself is a reasonable cause to satisfy a negato-

ing, to free the land of the block of flats occupied
by a metal structure in the form of a floating

ry action4. Similar position is adopted by the RF
Supreme Court5, the same was true for the Presi-

landing.
The primary court and court of appeal rejected

dium of the Supreme Arbitration Court of the Russian Federation6.

the action concerning the restoration of the outer
wall of the block of flats to its original condition (it

Modifications of the window area by demolishing a part of the wall to organize an entrance

used to have a door) and referred to the fact that
the defendants, being joint interest owners, had the

are classified as a space reduction in common
property or as its modification. This is often a

right to own and to use a part of the common property equal to their share, no rights of other persons

problem to solve in the disputes. Difference in
classification approach is crucial, because the first

were breached, and the violations of sanitary, technical urban planning, historical and cultural (archi-

approach presupposes a need of approval from all
property owners in a block of flats rather than from

tectural) rules due to the construction of the door in

their qualified majority. Generally, the courts hold

question were evidenced. The Court of Cassation
disagreed with this position and pointed out to the

this position, because the wall is really reduced in
its area7. At the same time we believe that such an

lack of the decision from the general meeting of
the property owners in the block of flats, which

approach does not maintain the necessary balance
of the interests of the property owners in a block of

was enough to satisfy the claim in question, cancelled the court orders in a part and passed a new

flats, in fact it becomes an absolute obstacle in observing the interests of the majority [32], in satisfy-

court order1.
We believe these attempts to expand the fact

ing the needs of the owners of the non-residential
parts of the building, as well as in some case in

in proof over these disputes by a need to justify the
violation of the rights and legally protected inter-

observing the special rules and standards
(fire safety, sanitary, construction ones). For

ests of the property owners in a block of flats with
the defendant’s actions performed with no law-

example, А. D. Sidorenko and Е. А. Chefranova

based approval from other property owners to
modify the common property in the block of flats

3

See, e.g.: resolutions of appeal of Primorsk Regional Court
as of 13 July, 2015, in the case No. 33-5807/2015. URL:
https://www.sudact.ru; resolution of the Seventeenth Arbitration Court of Appeal as of 23 May, 2017, in the case No. А0322670/2016. URL: http://ras.arbitr.ru.
4
See, e.g. resolutions: Seventeenth Arbitration Court of Appeal as of 16 November, 2017, in the case No. А6022391/2017; of the Thirteenth Arbitration Court of Appeal as
of 6 November, 2018 in the case No. А56-41391/2018. URL:
http://ras.arbitr.ru.
5
See, e.g.: resolution of the RF Supreme Court as of 5 December, 2016, in the case No. 304-ЭС16-10165. URL:
http://ras.arbitr.ru.
6
See, e.g.: resolution No. 5910/11 of the Presidium of the RF
SAC as of 25 October, 2011. URL: http://ras.arbitr.ru.
7
See, e.g. resolutions of appeal: Pskov Regional Court as of
27 August, 2013, in the case No. 33-1377/2013; Saint Petersburg City Court as of 1 March, 2016, in the case No. 333313/2016. URL: https://www.sudact.ru. See also: resolution
No. 18-КГ18-99 of the RF Supreme Court as of 10 July, 2018.
URL: http://www.vsrf.ru.

2

should not be looked upon as positive ones .
Still, as a rule, establishment of a fact of an
unauthorized construction of a separate entrance to
a facility by redeveloping a window area, load
bearing or non-bearing common wall of a house, as
well as construction of a porch to place an entrance
structure on the land of a block of flats is found to

1

See court orders in the case No. А50-22947/2017. URL:
http://ras.arbitr.ru.
2
See also resolutions of appeal of Saratov Regional Court as
of 20 May, 2015, in the case No. 33-2778/2015, Chelyabinsk
Regional Court as of 13 November 2014, in the case No. 1111477/2014. URL: https://www.sudact.ru.
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aptly note that aptly note that “consensus as a way

owners of the non-residential spaces in a block of

to coordinate the actions in identifying the procedures to own, to use, and, of course, to reasonably

flats. What is more, the above mentioned provisions are actually based on the instructions in Ar-

dispose of the common property in a block of flats
is actually inapplicable” [26, p. 4; 22, p. 19–20].

ticles 209, 210 of the RF Civil Code which impose
the obligation not to breach the rights and the le-

We think that the situation in question requires an
adjustment of the court practices and a more pre-

gally protected interests of other persons when exercising the powers of the owner, as well as the

cise qualification as a modification, rather than a
reduction in the area of the common property in a

burden to take case of his property.
Special standards in the Clauses 10-13.1 from
the Common Property Maintenance Rules for a
block of flats, claim that the common property
maintenance includes its inspection, timely reveals
the inconsistencies to the common property condition with the requirements of the RF legislation,
presupposes repairs and overhauls, preparatory
works for the seasonal service. Common property
inspection depends on the house management method and could be done by the property owners, as
well as by people employed by the property owners on an agreement basis to perform construction
and technical audit, by the responsible persons of
the condominiums, housing, housing construction
cooperatives, property management companies,
and in case of direct management of a block of
flats – by persons providing the services and (or)
performing the works in maintaining and repairing
the common property in a block of flats.
Sections II “Technical maintenance and repairs of the housing facilities”, IV “Technical
maintenance and repairs of the construction structures” and V “Technical maintenance and repairs
of the utility equipment” in the Rules and Standards of the Technical Maintenance of the Housing
Facilities define the obligations to organize the
maintenance of the housing facilities by routine
and emergency inspections of the commonly
shared utility equipment and construction structures, as well as their technical maintenance and
repairs which can be performed only with the
access to this equipment and structures. What is
more, Appendix No. 2 to the above mentioned
rules defines the deadlines for eliminating the defects with emergency (non-planned) repairs
of some parts of the residential houses and
their equipment. Some situations presuppose an

block of flats. Similar approach is seen to apply to
solving the issue with providing a land of a block
of flats for placing a porch (an entrance structure)
[32]1.
Disputes over Providing Access
to Common Utility Equipment
and Other Common Property
of a Block of Flats
Utility equipment for more than one indoor
space in a block of flats is typically located both in
the commonly shared spaces of the house and in
the specialized spaces (residential and nonresidential ones). It is clear that this equipment requires routine inspections, maintenance checks,
repairs and overhauls, which obliges a property
owner in a block of flats to provide the access to
the space owned by him to carry out these actions.
Other objects of the common property (for example, parts of the walls, slabs, etc.), may also require, probably not so often, the access through the
spaces of the owners. Provisions of Part 4 Article
17, Part 4 Article 30 of the RF Housing Code serve
to be the legal reasons for providing the access,
these provisions introduce the obligation for the
owner of a residential space to observe the rights
and legally protected interests of the neighbors,
rules to use residential spaces, as well as the rules
to manage the common property of the property
owners in a block of flats. They could similarly be
applied to regulate the relationships involving the
1

See also: Clause 2 Part 2 Article 44 of the RF Housing Code;
resolution No. 83-КГ16-10 of the RF Supreme Court as of 11
October, 2016. URL: http://www.vsrf.ru; Overview of the
court practices of the Supreme Court of the Russian Federation No. 2 (2017): approved by the Presidium of the RF Supreme Court 26 April, 2017. URL: http://www.vsrf.ru.
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obligation to eliminate the malfunctions in an ur-

For instance, a condominium brought a nega-

1

gent manner .
A procedure to receive an access to the pro-

tory action to the Arbitration Court of Perm Krai
against a federal state institution (an owner of the

prietor owned space in a block of flats is regulated
by the provisions in the Rules for providing the

spaces in a block of flats) to oblige it to provide the
access to specific spaces in the basement of the

housing services to the owners and the users of the
spaces in a block of flats and residential houses

house under the condominium control in order to
maintain and to repair the commonly share utility

approved by Resolution No. 354 of the RF Government as of 6 May, 20112. For instance, under

equipment of the block of flats. A legal construction and technical enquiry was made which found

the subclause “b” of Clause 32 in the Rules, an
executor of the housing services (property man-

out the availability of the commonly shared utility
equipment in the basement spaces owned by the

agement company) is entitled to demand an access
for the representatives of the executor (including

defendant, a need of 24/7 access to the utility networks in the spaces, and a lack of other possibility

the employees of the emergency services) at a preagreed time but not more than once per 3 months

to organize an access to the utility equipment but
through the existing entrances/exits in these spac-

to a residential or non-residential space occupied
by a consumer to check the technical and sanitary

es. With regard to the specified circumstances, the
claim was satisfied, and the solution as of 30

condition of the apartment equipment, to perform

March, 2012, for the case No. А50-15723/2011

the required repairs and to check the elimination of
the defects in providing the housing services, if

remained unchanged by the courts of appeal5.
Along with that, it should be noted that the

necessary, and to respond to an emergency at any
time3.

access presupposes both an access to a space for
the representatives of the property management

Above mentioned provisions of legislation
and the popularity of the relationships in the court

company to perform the works and no obstacles to
the equipment, such as division walls, finishings

practices determine frequent disputes over the
claims from the property management companies

on the walls, floors, ceilings. For example, under
the Clause 4.2 of SanPiN 2.1.2.2645-10 “Sanitary

to the owners of the spaces to provide the access to
commonly shared utility equipment to perform the

and epidemiological requirements to the accommodation in residential buildings and spaces. Sani-

appropriate actions4.

tary and epidemiological rules and standards”6 the
heating systems must be accessible for the repairs

1

See also: Provisions about organizing and redeveloping,
repairing and maintaining technically the residential buildings,
utility and social, cultural objects, approved by the order No.
312 from the National Committee for Construction, Architecture and Residential Policy by the USSR Ministry of Construction as of 23 November, 1988. (Available from KonsultantPlus reference law system).
2
On providing the utility services to the owners and users of
the indoor spaces in blocks of flats: Resolution No. 354 of the
RF Government as of 6 May, 2011 // Collection of Legislative
Acts of the Russian Federation. 2011. No. 22. Art. 3168.
3
See also subclause о Clause 31, subclause е Clause 34,
Clause 85 of the Rules of providing the utility services to the
owners and users of the indoor spaces in blocks of flats and
residential buildings. Special standards from subclause 3.4.5
of the Rules and standards of technical exploitation of the
residential facilities require a need to provide the access at any
time to the transit utilities running through the basement spaces of a block of flats to the representatives of the residential
facility servicing companies.
4
See, e.g.: decisions of appeal: Saint Petersburg City Court as
of 19 March, 2013, in the case of No. 33-3805/2013; Voronezh Regional Court as of 30 July,2013, in the case No. 33-

and maintenance. Therefore, the claim reasonably
and precisely defines the access to the utility
equipment in

4082/2013; Khabarovsk Regional Court as of 25 December,
2013, in the case No. 33-7988/2013; Sakhalin Regional Court
as of 3 June, 2014, in the case No. 33-1310/2014; Stavropol
Regional Court as of 7 October, 2014, in the case No. 335920/2014; Supreme Court of the Republic of Tatarstan as of
26 January, 2015, in the case No. 33-1051/2015. URL:
https://www.sudact.ru; resolutions: of the Second Arbitration
Court of Appeal as of 8 October, 2018, in the case No. А291521/2018; Arbitration Court of the Ural District as of 16
October, 2018, in the case No. А76-4098/2017. URL:
https://ras.arbitr.ru.
5
URL: http://ras.arbitr.ru.
6
On approval of SanPiN 2.1.2.2645-10: Resolution No. 64 of
the RF Chief State Sanitary Doctor as of 10 June, 2010 // Rossiyakaya Gazeta. 2010. 21 July.
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a block of flats to avoid misinterpretation in executing a court decision1.
A rejection to satisfy the claim on court’s side
is typically connected with a lack of the evidences
proving the existence of the obstacles to the access
to the utility equipment in the corresponding space,
including the observation of the legislative procedure for providing the access2. This circumstance
could be documented by sending written notifications by a method enabling to document the fact of
receiving the notification by an owner (proprietor)
and by a respective act prepared together with the
property owners in a block of flats, including the
owner (lessee, lessor) of a space where the access
is required, and the representatives of the property
management company3. Besides, photo, video, audio records of these circumstances should be made,
if possible.

(vibration, high or low temperature, humidity, etc.)
and the persons themselves who use it (for example, noise, light exposure). In this part the ownership right (including the common property) is directly connected with the constitutional rights for
life, health, favorable environment, as well as free
exploitation of the abilities and property for entrepreneurship and other economic activities not
banned by the law (Part 1 Article 20, Part 1 Article
34, Part 1 Article 41, Article 42 of the RF Constitution).
For example, Article 10 of Federal Law No.

Disputes over the Elimination of
the Negative Impact on Common property
in a Block of Flats and on Persons
Using Spaces in It

other exposures. For instance, their maintenance

Property owners in a block of flats have the
right to use the spaces belonged to them in accordance with their intended purposes: residential and
non-residential – for offices, trading purposes, for
storage and other purposes in entrepreneurship activities. This right gives a possibility to eliminate
the negative impact on both immovable property

the quality of the air, water, insolation, sun protec-

384-FZ as of 30 December, 2009, “Technical regulations for building and structure safety”4 presupposes that a building or a structure must be designed and constructed so that person’s living and
staying there do not negatively affect a person due
to physical, biological, chemical, radiation, and
must be performed within the safe conditions for
living and staying of a person by such indicators as
tion of the spaces, their natural and artificial lighting, noise protection, microclimate, humidity on
the surface and inside the construction structures,
vibration levels in the indoor spaces, electromagnetic field strength level, ionization radiation level
inside the indoor spaces and in the neighboring
territories.

1

See, e.g.: resolutions of appeal: Krasnoyarsk Regional Court
as of 17 March, 2014, in the case No. 33-861/2014; Khabarovsk Regional Court as of 17 December, 2014, in the case
No. 33-7894/2014. URL: https://www.sudact.ru; resolution of
the Seventeenth Arbitration Court of Appeal as of 14 February, 2019, in the case No. А50-5557/2018. URL:
https://ras.arbitr.ru.
2
See, e.g.: resolutions of appeal: Saint Petersburg City Court
as of 13 November, 2012, in the case No. 33-14882/2012, as
of 10 December, 2013, in the case No. 33-18748/2013, as of
25 November, 2014, in the case No. 33-16953/2014; Murmansk Regional Court as of 3 September, 2014, in the case
No. 33-2600/2014; Rostov Regional Court as of 13 October,
2014, in the case No. 33-13782/2014; Kurgan Regional Court
as of 18 June, 2015, in the case No. 33-1780/2015. URL:
https://www.sudact.ru.
3
See, e.g.: resolutions of appeal: Saint Petersburg City Court
as of 19 March, 2013, in the case No. 33-3805/2013; Moscow
Regional Court as of 13 May, 2013, in the case No. 338081/2013, as of 27 October, 2014,in the case No. 3322418/2014; Volgograd Regional Court as of 17 April, 2014,
in the case No. 33-4204/2014; of the Supreme Court of the
Republic of Karelia as of 17 April, 2015, in the case No. 331608/2015. URL: https://www.sudact.ru.

Also, under the Part 1 Article 12 of Federal
Law No. 52-FZ as of 30 March, 1999, “On sanitary and epidemiological wellbeing of population” 5, planning and housing development in an
urbanized area and rural settlement must account
for the favorable conditions for life and health
of the population by a multi-faceted improvement of the urbanized areas and rural settlements
and the implementation of other measures
to prevent and to eliminate the harmful expo
sure of the environmental factors to a person.

4

Collection of Legislative Acts of the Russian Federation.
2010. No. 1. Art. 5.
5
Collection of Legislative Acts of the Russian Federation.
1999. No. 14. Art. 1650.
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According to Part 1 Article 23 of the Law the resi-

their underaged children for rest, stillness at night,
favorable accommodation conditions4.
The cases of the category in question are difficult to solve, because they are mainly connected
with establishing the fact of negative impact. Typically, this is done by involving the persons with
special knowledge, by performing audits (construction and technical, technical, sanitary and epidemiological, chemical, etc.)5.
For example, Vostochno-Kruglikovskaya 90
condominium filed a claim to the Arbitration Court
of Krasnodar Krai against a property owner in a
block of flats demanding to ban his activities connected with constructing a swimming pool in the
basement. A legal construction and technical enquiry was made, which stated that the design documentation for the block of flats did not presuppose the construction of a swimming pool, and this
did not match the acting construction and sanitary
and epidemiological standards and obligatory requirements. As a result, the claim was satisfied6.
The disputes connected with a longstanding
established procedure for the maintenance of the
commercial facilities neighboring a block of
flats and negatively affecting its structure or persons using its indoor spaces are supposed to be
the most difficult cases. Let us look at the objects of transportation (airports, railway and
tram roads) or utility infrastructures, industrial
enterprises [35]7. During their exploitation, the

dential indoor spaces must comply with the sanitary and epidemiological requirements by area,
layout, insolation, lighting, microclimate, air exchange, noise, vibration levels, ionization and nonionization radiation exposure to provide safe and
harmless accommodation conditions with no regard to its time.
What is more, special requirements in environment protection from the negative biological
impact, when handling industrial and consumption
wastes, as well as the protection of the environment from negative physical impact are described
in Federal Law No. 7-FZ as of 10 January, 2002,
“On Environment Protection”1.
The claims to eliminate the noise, light, smell
exposure to the residents in a block of flats are
quite frequent in practices2. For instance, Kstov
City Court in Nizhny Novgorod Oblast arrived at
the decision as of 6 October, 2014, over the claim
from an apartment owner in a block of flats, and
the defendant was obliged to remove an obstacle in
using a residential indoor space by a demandant by
ceasing a private farm which negatively affects the
environment3. Also a claim from an apartment
owner was satisfied by the decision as of 10 August, 2015, taken by Kurchatov District Court in
Chelyabinsk and changed by Chelyabinsk Regional Court as of 23 November, 2015, which forbade a
limited liability company to perform activities
connected with organizing events, celebrations,
banquets, together with music accompaniment in a
non-residential indoor space in a block of flats due
to the breach of the rights of the demandants and

4

See: resolution of Chelyabinsk Regional Court as of 23 November, 2015, in the case No. 11-13232/2015. URL:
https://www.sudact.ru.
5
See, e.g.: resolutions of appeal: Nizhny Novgorod Regional
Court as of 17 March, 2015, in the case No. 33-2177/2015;
Volgograd Regional Court as of 19 March, 2015, in the case
No. 33-2863/2015; Saint Petersburg City Council as of 21
April, 2015, in the case No. 33-6336/2015; Perm Regional
Court as of 1 June, 2015, in the case No. 33-5121/2015; Chelyabinsk Regional Court as of 18 May, 2017, in the case No.
11-5869. URL: https://www.sudact.ru.
6
See: court orders in arbitration case No. А32-25544/2015.
URL: https://kad.arbitr.ru. See also: decision of the Arbitration
Court of Moscow as of 4 March, 2014, in the case No. А4021843/2012. URL: https://ras.arbitr.ru.
7
See, e.g.: decision of the Arbitration Court of Perm Krai as
of 18 September, 2012, in the case No. А50-4437/2012. URL:
https://ras.arbitr.ru; resolution of appeal from Rostov Regional
Court as of 4 June, 2015, in the case No. 33-8123/2015. URL:
https://www.sudact.ru. See also: ECHR resolution as of 9
June, 2005, for the case "Fadeeva vs the Russian Federation"
(complaint No. 55723/00) // Bulletin of the European Court of
Human Rights. 2005. No 11.

1

Collection of Legislative Acts of the Russian Federation.
2002. No. 2. Art. 133.
2
See, e.g.: resolutions of appeal: Yaroslavl Regional Court as
of 7 July, 2014, in the case No. 33-3538/2014; Volgograd
Regional Court as of 19 March, 2015, in the case No. 332863/2015; Saint Petersburg City Court as of 7 April, 2015, in
the case No. 33-4979/2015; Kaluga Regional Court as of 10
November, 2016, in the case No. 33-4119/2016. URL:
https://www.sudact.ru; resolution of the Thirteenth Arbitration
Court of Appeal as of 2 June, 2016, in the case No. А566509/2015. URL: https://ras.arbitr.ru.
3
See: resolution of appeal from Nizhny Novgorod Regional
Court as of 17 March, 2015, in the case No. 33-2177/2015.
URL: https://www.sudact.ru.
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corresponding standards of their location near the

cling (demolition) defined by the law do not ap-

block of flats could be changed, or the structures,

ply up till the redevelopment or overhaul of the

mechanisms themselves could become obsolete,

building or structure commissioned for operation

which could increase a negative impact on people

before these requirements come into effect. RF

or condition of the house structures.

Government is ordered to approve of a list of na-

For instance, the Arbitration Court of Perm

tional standards and rules, which obligatory ob-

Krai by its decision as of 3 December, 2014, un-

servation means following the requirements of

der the case No. А50-16126/2013 satisfied the

law. RF Government Order No. 1047-р as of 21

claim from the condominium to oblige a heat

June, 2010, 2 and its Resolution No. 1521 as of

supplying company to redevelop a heat supplying

26 December, 2014, 3 include the provisions of

route and to comply it with the requirements of

SNiP 41-02-2003 “Heat supplying networks” to

the acting RF construction standards and rules by

these requirements. Therefore, their implementa-

its relocation at the distance of at least two meters

tion in 2013 was obligatory when performing an

from the foundation of a block of flats. The pri-

overhaul of the heat supplying network4.

mary court considered a legal construction and

Thus, a general approach to resolving

technical enquiry and found the failure of the

this type of inconsistencies is seen to be as fol-

company to place a heat supplying route under

lows.

Clause 9.7, Annex B SNiP 41-02-2003 “Heat

1. Overhaul or redevelopment of the build-

1

supplying networks” . The negative implications

ings, structures in the legally protected situations

of these violations were also found: unreasonable

serve to be the reasons for complying them with

foundation immersion, a risk of destruction of the

the acting standards (requirements) in allowable

construction structures of the house. However, the

exposure levels in a block of flats and residents

resolution by the Court of Appeal cancelled the

(using the indoor spaces). Failure to fulfill this

decision, the claim was rejected. Condominium’s

obligation is the reason for taking a negatory ac-

attempts to impeach the court decision under cas-

tion to make it executed under a court decision.

sational procedure were not successful. The posi-

2. Timely non-performance of the overhaul,
redevelopment, remodeling of the respective object

tions of the Courts of Appeal and Cassation were
that the heat supplying route being an object of

2

On the list of national standards and sets of rules (parts of
these standards and sets of rules), the application of which
presupposes an obligatory observation of the requirements of
the Federal Law “Technical Procedure for Building and Construction Safety”: instruction of the RF Government as of 21
June, 2010 No. 1047-р // Collection of Legislative Acts of the
Russian Federation. № 26. Art. 3405.
3
On the approval of the list of national standards and sets or
rules (parts of these standards and sets of rules), the application of which presupposes obligatory observation of the requirements of the Federal Law “Technical Procedure for
Building and Construction Safety”: instruction of the RF Government as of 26 December, 2014, No. 1521 // Collection of
Legislative Acts of the Russian Federation. 2015. No. 2. Art.
465.
4
See, e.g.: resolutions: Arbitration Court of the Volga Region
as of 10 December, 2014, in the case No. А29-729/2014; Arbitration Court of North Caucasus Region as of 25 August
2014, in the case No. А32-40322/2013; Federal Arbitration
Court of East Siberia Region as of 17 January, 2013, in the
case No. А19-10236/2012. URL: http://ras.arbitr.ru.

immovable property was built earlier than the
block of flats – in 1950 (the block was built in
1951), while SNiP 41-02-2003 “Heat supplying
network” came into effect only on 1 January,
2003. Along with that, the courts did not count for
the provisions of the Article 42 of Federal Law
No. 384-FZ as of 30 December, 2009, that the
requirements to the buildings and structures, as
well as to the buildings and structures united by
design (including exploration), construction, assembly, commissioning, maintenance, and recy1

On approval of the set of rules SP 124.13330.2012 “SNiP
41-02-2003 “Heat supplying networks”: order No. 280 of the
Ministry of Region in Russia as of 30 June, 2012 // Bulletin of
Construction Equipment. 2012. No. 10.
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resulting in a negative impact on a block of flats

flats, because this requires no decision from a gen-

and its residents (using the indoor spaces) without
proper law-based regulation (dealing with, for ex-

eral meeting)2.

ample, the questions of resettlement, paid-for
withdrawal of the spaces) could be the reason for

by a defendant remains to belong to the property

taking a negatory action against the owner of this
object1.

block of flats. Otherwise there is a need to take a

On the whole, with due regard to the essen-

action could be rejected in case of wrong choice of

tial provision of the Article 18 of the RF Consti-

legal remedy. For example, similar situations occur

tution stating that the rights and freedoms of a

in case of loss of ownership of the common prop-

person and a citizen define the meaning, content,

erty in a block of flats3.

2. An object which exploitation is obstructed
owners (a property management company) in a
vindicatory action to protect property right, and the

and application of the laws, one should conclude

The rights and legally protected interests of

that identification of the negative external im-

the property owners in a block of flats or a particu-

pact (exceeding the allowable standards of this

lar proprietor taking a legal action are breached. In

impact or exposure) on a block of flats and its

fact, practices show that this circumstance is de-

residents must generally be the sufficient reason

rived from the fact of exploiting the common prop-

for satisfying the respective negatory action

erty without any decision from the general meeting

aimed to eliminate this impact.

of the property owners in a block of flats, condominium. Provided there is no need to obtain this

Characteristics of the Fact and Means
in Proof When Considering a Negatory

decision, the fact in proof must include the facts of
violating other rights and legally protected interests

Action in Protecting the Ownership Right to
Common Property in a Block of Flats

of the property owners in a block of flats: causing
or threatening to cause damage to the common

The general rule states that in this category of

property, persons using the indoor spaces in a

cases the fact in proof includes the following cir-

block of flats, creating obstacles in using the in-

cumstances.

door spaces owned by them.

1. An object which exploitation is obstructed

The defendant himself creates the obstacles

by a defendant is referred to the common property
of a block of flats. For example, placing a board on

in using (illegal use) the common property in a

the porch leading to the indoor space belonging to
the defendant or any other object being owned by

count for the change of the potential defendant

one person (e.g., balcony rails) may not be the sufficient reason for taking a negatory action by the

an object located on the common property

block of flats. At the same time one should acwith time. For example, the transfer of rights for
of a block of flats requires taking a negatory ac-

owners of the other indoor spaces in a block of

tion against its new owner 4. A change of the pro

1

2

For example, according to the position of the Presidium of
the RF Supreme Arbitration Court stated in Clause 9 Overview of court practices in some issues of remedies from violations not connected with dispossession (Information Letter
No. 153 of the Presidium of the RF SAC as of 15 January,
2013), the establishment of demandant’s right violation does
not require one to wait for the respective event, for example
structure destruction, the availability of a threat to the right
violation is enough therefore a negatory action can be satisfied
if the permit for construction is not challenged, but the demandant proved that if the construction continues, this will
violate his right.

See, e.g.: resolution of appeal in Irkutsk Regional Court as of
4 December, 2013, in the case No. 33-9831/2013. URL:
https://www.sudact.ru.
3
See, e.g.: Clause 9 of Resolution No. 64 of the Plenum of the
RF SC as of 23 July, 2009, “On some practical issues in considering disputes over the property owners’ rights on the
common property of a building” (Bulletin of the RF SAC.
2009. No. 9).
4
See, e.g., resolutions of appeal: Altay Regional Court as of
23 June, 2015, in the case No. 33-5762/2015; Primorye Regional Court as of 13 July, 2015, in the case No. 335807/2015. URL: https://www.sudact.ru.
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prietor of an illegally redeveloped, remodeled or
refurbished object requires taking a legal action
against its new owner 1. In case of unauthorized
perty of a block of flats requires taking a negatory
action against its new owner 2. A change of the
proprietor of an illegally redeveloped, remodeled
or refurbished object requires taking a legal action
against its new owner 3. In case of unauthorized
construction of an entrance structure in a block of
flats and its transfer together with an indoor space
in a block of flats to a lessee for ownership and
use, a negatory action must be taken against the
property owner and the lessee (codefendants). On
the other hand, if a lessee of a non-residential indoor space illegally places air-conditioners, boards,
ventilation pipes and other objects on the common
property, then the lessee will be the defendant in
the case of their demounting. The property owner
can be brought into the proceedings as a non-party
intervener 4.
These circumstances should be proved with
due regard to the following features.
1. Holdings and conditions of the common
property in a block of flats at a particular time period are very often evidenced by the information
from the Cadastral Register5, materials of the technical survey (technical passports)6, design docu-

ments for a block of flats, including the archival
data7. Along with that, the condition of the common property, including the facts of its unauthorized exploitation, modifications, can be evidenced
by the timely prepared statements, including the
ones involving the representatives of the property
management companies, persons with special
knowledge, representatives of the conflicting parties8. In this category of cases, the inspection reports prepared by the officers from the state housing surveillance bodies, construction surveillance
units, etc., are crucial evidences 9.
2. The fact of providing the common property
to use to a third party or a property owner in a
block of flats, which is approved of by the general
meeting of the property owners, must be evidenced
by the General Meeting Minutes or an Extract from
the Minutes under the provisions of the Article 46
of the RF Housing Code. Failure to provide these
documents makes it impossible to use other means
in proof to evidence this circumstance.
Sometimes in this category of cases, dispute
settlement requires special knowledge by attracting
experts (to prepare the respective report) and by
making a legal enquiry, including architectural and
construction, construction and technical, design
and technical, technical, chemical, ecological, sanitary and epidemiological ones. At the same time
there is no need to obtain these evidences if it is
possible to settle a dispute by finding the formal
violations of the requirements within the legal provisions, for example, observation of the approval
procedure with the property owners in a block of
flats to use their commonly shared property. On
the contrary, unreasonable legal enquiry can result
in additional time and financial costs covered by
the parties.

1

See, e.g.: resolutions of the RF Supreme Court as of 2 August, 2016, No. 36-КГ16-8, as of 25 April, 2017, No. 4-КГ1710. URL: http://www.vsrf.ru.
2
See, e.g., resolutions of appeal: Altay Regional Court as of
23 June, 2015, in the case No. 33-5762/2015; Primorye Regional Court as of 13 July, 2015, in the case No. 335807/2015. URL: https://www.sudact.ru.
3
See, e.g.: resolutions of the RF Supreme Court as of 2 August, 2016, No. 36-КГ16-8, as of 25 April, 2017, No. 4-КГ1710. URL: http://www.vsrf.ru.
4
See, e.g.: court orders in arbitration cases No. А50-856/2016,
А50-11006/2017, А70-8319/2018. URL: https://kad.arbitr.ru;
resolution of the Arbitration Court of North West District as of
1 September, 2016, in the case No. А56-63665/2015.
URL: https://ras.arbitr.ru.
5
See Articles 8, 24, etc. of the Federal Law No. 218-FZ as of
13 July, 2015, “On National registration of property” (Collection of Legislative Acts of the Russian Federation. 2015.
No. 29 (Part I). Art. 4344).
6
See: On state technical records and technical inventory of the
the overhauled objects in the Russian Federation: resolution
No. 921 of the RF Government as of 4 December, 2000 (not
valid) // Collection of Legislative Acts of the Russian Federation. 2000. No. 50. Art. 4901; On approval of the form for
technical plan and requirements to prepare it, information
types, declaration forms for the property objects, requirements
to its preparation, information: Order No. 953 of the Ministry
of Economic Development of Russia as of 18 December, 2015

// Official Internet portal of law-base information. 2016.
9 March. URL: http://www.pravo.gov.ru.
7
See, e.g., court orders in arbitration cases No. А0322670/2016, А53-27349/2017. URL: https://kad.arbitr.ru.
8
See, e.g. court orders in arbitration cases No. А6022391/2017 А51-19402/2018. URL: https://kad.arbitr.ru.
9
See Clauses 1, 2 Part 5 Article 20 of the RF Housing Code.
Article 54 of the RF Housing Urban Planning Code. See also,
e.g.: court orders in arbitration case No. А50-6971/2008.
URL: https://kad.arbitr.ru; resolution of appeal in Primorye
Regional Court as of 6 July, 2016, in the case No. 336893/2016. URL: https://www.sudact.ru.
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ities) by a negative impact on the persons using it,

Conclusions

staying in these indoor spaces in a block of flats.

1. The reason for taking a negatory action to
eliminate the breach of the right for the commonly

7. The general rules states that property man-

shared ownership in common property in a block

agement companies and individual entrepreneurs

of flats is a longstanding obstacle in using the in-

should be referred to the persons authorized to take

door spaces in a block of flats by the property

a negatory action to protect the right for the com-

owners and other legal proprietors not connected

mon property in a block of flats, besides the prop-

with the ownership loss and creating the threats for

erty owners in the block of flats who can apply this

this breach.

right both individually and jointly, including a par-

2. Exploitation, modifications of the common

ticular group.

property (its area, layout, etc.) of the property

At the same time, one should account for the

owners in a block of flats with no or violated ap-

respective procedural interest at a particular owner

proval procedure are independent and sufficient

to take a legal action when the case is not about the

reasons for satisfying the negatory action of a

use (modification) of the common property of the

property owner in the house or a property man-

property owners in a block of flats (here the inter-

agement company in eliminating the obstacles in

est is supposed to exist in any case).

using the common property and its restoration to

8. A defendant in the case with a negatory ac-

its previous condition.

tion to eliminate the breach of ownership in com-

3. Providing the exploitation of the common

mon property in a block of flats can be both a per-

property by a particular owner in a block of flats or

son who initially commits the violation and a per-

any its structure is not an independent reason to

son who becomes an owner of the modified object

reject the negatory action taken against these own-

or an object serving to be the means of property

ers. This provision covers the situations of unau-

right violation.

thorized placement of the boards on the façade of

9. Finding the answer to the question of the

the block of flats, television, communications, In-

existence of the decision from the general meeting

ternet information telecommunications lines on the

of the property owners in a block of flats or con-

common property. The approach can be changed in
case of establishing a special legal regime to regu-

dominium on providing the approval to use, to

late these relationships.

modify the common property in a block of flats is

4. Redevelopment, remodeling, refurbishment

one of the features of the fact in proof in case of

of the indoor spaces in a block of flats with no ap-

negatory protection of the commonly shared own-

propriate approval from the property owners can-

ership in the common property in a block of flats.

not be determined (“compensated”) only by bring-

The decision of the general meeting of the property

ing the spaces in line with the requirements of the

owners, members of the condominium can only be

acting legislation (fire safety, construction, sanitary

evidenced by the appropriate minutes. When a ne-

rules and standards) and is a sufficient reason for

gatory action is not connected with unauthorized

taking a negatory action.

exploitation, modification of the common property

5. One should account for the possibility to

in a block of flats, the fact in proof includes the

take a negatory action in the situations of unautho-

circumstances which evidence the unlawful acts by

rized limitation in using the common property in a

the defendant which violate other rights and legally

block of flats for a particular purpose (for example,

protected interests of the property owners in a

for residential purposes, for entrepreneurship activ-

block of flats.
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Introduction: Recently, there have appeared new features in the confrontation between the
interests of rights holders and society. Nowadays the discussions on whether it is possible to patent generic drugs and provide compulsory licensing in the pharmaceutical industry came to the
fore in the field of intellectual property law. Purpose: to define methodological and dogmatic
bases for limiting patent monopoly of the rights holder to the extent necessary for society and
taking into account the principles of good faith of participants in civil relations and reasonable
state intervention into private affairs. Methods: in course of research both general and specific
scientific research methods were used, such as dialectical, comparative legal, historical, formal
legal and linguistic ones. Results: the article considers problems arising in judicial practice
when resolving conflicts of patent rights between a holder of the patent for the reference drug
and a holder of the patent for a generic drug. Special attention is given to the concept ‘bioequivalence’ and its relation to the concept ‘equivalent features provided in the independent claim
of the patent application’. Conclusions: Russian patent law allows for conflicts between patent
rights in general, not only in respect of Eurasian and Russian patents or between patents on
original and dependent inventions. At the same time, the mechanism for resolving conflicts of
patent rights is only defined in respect of original and dependent inventions. In judicial practice, there has developed a common rule applied if there are two patents on the protected item,
based solely on the detection of identical or equivalent features in the patents. A conflict be© Sannikova L. V., Kharitonova Yu. S., 2019
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tween patent rights arises when the rights to reference and generic drugs have been registered.
The presence of equivalent features stated in the independent claim of the patents on reference
and generic pharmaceuticals is presumed, as the very fact of the official registration of a generic drug indicates its bioequivalence to the original (reference) drug. If there are two patents
with different priority dates, the proper remedy for the exclusive right is to invalidate it under
administrative (non-judicial) procedure. Compulsory licensing under Article 1362 of the Civil
Code of the Russian Federation is a market mechanism to provide balance between the rights
holder and public interest in using the innovation, especially in the pharmaceutical industry,
when so called patent monopoly does not encourage but impedes innovative development. The
exhaustive list of conditions for the court to issue a compulsory license for the use of a dependent invention is set by the law. An unreasonable expansion of this list or a wider interpretation
of such conditions prevents the application of compulsory licensing and promotes abuses by
holders of patents for inventions which are used in dependent inventions.
Keywords: conflict of patents; criteria of protectability of the invention; doctrine of equivalents;
identity of patents; compulsory licenses; original (reference) and generic drugs;
equivalent features of the invention; bioequivalence
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Введение: противостояние интересов общества и правообладателя приобрело в последнее время новое звучание. Общественная дискуссия о возможности патентования
воспроизведенных лекарственных препаратов, принудительного лицензирования в сфере
фармацевтики вышла на первый план в сфере права интеллектуальной собственности.
Цель: необходимо сформулировать методологическое и доктринальное обоснование ограничения патентной монополии правообладателя в необходимом обществу размере с
учетом принципа добросовестности действий участников гражданского оборота и
справедливости государственного вмешательства в частные дела. Методы: общенаучные, частнонаучные методы исследования: диалектический, сравнительно-правовой,
исторический, формально-юридический, лингвистический. Результаты: в статье рас122
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сматриваются проблемы, возникающие в судебной практике, при разрешении коллизии
патентных прав между патентообладателем оригинального лекарственного препарата
и патентообладателем воспроизведенного лекарственного препарата (дженерика).
Особое внимание уделяется понятию «биоэквивалентность» и его соотношению с понятием «эквивалентные признаки, приведенные в независимом пункте формулы изобретения». Выводы: в российском патентном праве допускается возможность коллизии патентных прав в целом, не только в отношении евразийского и российского патентов или
между патентами на первоначальное и зависимое изобретения. При этом механизм
разрешения коллизии патентных прав определен только в отношении первоначальных и
зависимых изобретений. В судебной практике сформировано общее правило, применяемое в случае наличия двух патентов на охраняемый объект, основанное исключительно
на выявлении наличия в патентах одинаковых или эквивалентных признаков. Столкновение патентных прав на лекарственные препараты возникает тогда, когда зарегистрированы права на референтные и воспроизведенные препараты. Наличие эквивалентных
признаков, приведенных в независимом пункте формулы, в патентах на референтный и
воспроизведенный лекарственные препараты презюмируется, так как сам факт государственной регистрации воспроизведенного лекарственного препарата свидетельствует о его биоэквивалентности оригинальному (референтному) лекарственному препарату. При наличии двух патентов с разными датами приоритета надлежащим способом
защиты исключительного права является признание его недействительным в административном (внесудебном) порядке. Принудительное лицензирование, предусмотренное в
ст. 1362 ГК РФ, выступает в качестве рыночного механизма обеспечения баланса между правообладателем и общественным интересом в использовании инновации, особенно в
фармацевтической сфере в тех случаях, когда т.н. патентная монополия не стимулирует, а тормозит инновационное развитие. Законом установлен исчерпывающий перечень
условий для выдачи судом принудительной лицензии на использование зависимого изобретения. Необоснованное расширение установленного в законе перечня условий для выдачи принудительной лицензии либо расширительное толкование таких условий препятствуют применению института принудительного лицензирования и способствуют злоупотреблениям со стороны патентообладателей изобретений, используемых в зависимых изобретениях.
Ключевые слова: коллизия патентов; признаки охраноспособности изобретения; доктрина эквивалентности;
тождественность патентов; принудительные лицензии; оригинальные (референтные) и воспроизведенные
лекарственные препараты; дженерики; эквивалентные признаки изобретения; биоэквивалентность

drugs. On the other hand, the process of creation
and commercialization of new drugs is rather expensive and time consuming. And these are the
problems existing not only in Russia, but worldwide.
Herein the producers, who are patent rights
holders, claim about impossibility to implement
the most ambitious and expensive ideas with the
aim to preserve the mankind’s health, but in the
absence of a guaranteed monopoly on the use of
the development it is impossible to attract foreign
investment in the pharmaceutical industry [30].

Introduction
Finding a balance between the interests of the
society, state and a right holder is one of the fundamental tasks of patent law. Such a confrontation
is the most noticeable in the sphere of pharmaceutics. At the current stage, this fundamental conflict
has intensified due to sanction restrictions, rapid
development of science and technology, and public
discussion concerning the termination of protection
of important achievements in the sphere of healthcare and medicine. On the one hand, there is a
great consumer interest in increasing availability of
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That means that right holders are interested in
receiving a broader scope of rights in order to increase the value of exclusive right as such. At the
same time, the Federal Antimonopoly Service of
Russia (here and after referred as the FAS of Russia) created and submitted for public discussion a
draft law concerning compulsory licensing mechanism allowing one to copy drugs without the
patent holder’s agreement. “I would like to remind
one more time that our draft concerns only drugs.
There is such a regulation in developed countries,
including the BRICS countries. We want to be
ahead of this. In a situation when foreign pharmaceutical manufacturers refuse to supply medicines
to the territory of the Russian Federation, it will be
too late to make any decisions. Our aim is to protect our citizens from such situations. As for patent
holders, there will not be any danger for them”1, –
stated Artemyev during the joint meeting of the
FAS of Russia and “Opora Russia” panel.
Unfortunately, there is still no any clear information on the draft law. However, while significant cases are already being tried by the courts
and there are no any regulations on this issue in the
doctrine, we believe it’s essential to consider regulations applied by legal community during solving
the most difficult problems of patent law such as
resolving the conflict between patents and application of the rules of compulsory licensing. At the
same time, we are guided by the proper statement
of L.L. Kiriy, Deputy Head of Rospatent, who
said: “The protection of intellectual property is
equally required for both Russian companies which
want to join Russian and international market, and
foreign companies which provide technologies
transfer”2..
Meanwhile there is often a conflict in the
sphere of pharmaceutics, when the titles of protection are granted in respect of the same technical
solutions. This is the main difficulty of the conflicts arising.

The Doctrine of Equivalents
and the Conflict of Patent Rights
Under Clause 1 of Article 1358 of Russian
Civil Code, an invention, utility model or industrial
design using of which in a product or method is
impossible without using another invention, utility
model or industrial design protected by a patent
and having an earlier priority shall be considered a
dependent invention, dependent utility model and
dependent industrial design. As E. P. Gavrilov
noted, the use of one protected item is at the same
time the use of the other protected item (items)”
[4]. This happens rather often and leads to the situation when the consent of all the patent holders is
required for using any of the stated items, and in
the absence of the consent the use of the exclusive
right is not possible, it is “paralyzed”. At the same
time, all patents are “paralyzed” regardless of their
priority dates, which also refers to the patent that
has the earliest priority [4].
Taking into account that patents on the relevant solutions are often given to competitors, a
special mechanism to resolve problem of conflicts
between these patents is desperately required by
legislation. In practice, in such cases it is customary to refer to the so-called equivalency doctrine (or
the doctrine of equivalents [32]).
Nowadays, rather broad discussions are devoted to the problem of establishing equivalency
of the features of the item used and the technical
solution protected by the patent on invention.
This is due to several factors. There is an increase
in the number of cases concerning infringement
of patent rights, which are tried with the application of so-called rule of equivalent features. What
is more, as for the experts, Russian patent examination generally tends to limit the scope of the
claimed invention to the part which was de facto
researched by the applicant and confirmed by the

1

embodiments of the invention [9, p. 21]. Namely,

Available at: https://fas.gov.ru/publications/438
The experts determined problems in the field of intellectual property protection in the pharmaceutical market. Available at:
https://gmpnews.ru/2018/02/eksperty-oboznachili-problemy-voblasti-zashhity-intellektualnoj-sobstvennosti-na-farmrynke.
2

characterization of any feature of the claimed
product at the functional level meets, as a rule,
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objections of experts if there are only one or two
forms of its concrete embodiment in the examples.
Inclusion of these concrete forms in the application
of the invention (in the independent claim) obviously creates conditions for the necessary application of the rule of equivalent replacement of features when determining the fact of use of the invention.
In the absence of direct consolidation of the
concept of an equivalent feature in the law, there
occur situations when the parties of civil relationships disagree with the application of this doctrine
for resolving the dispute and making the decision.
For example, there are claims for the non-use
of an expert opinion on the grounds of its being
unsubstantiated as the conclusions therein are
based solely on the doctrine of equivalence that, in
the opinion of the defendant, generally leads to the
fact that the disputed invention does not meet the
conditions of patentability such as “novelty” and
“inventive step” (See: Judgment of the Intellectual
property rights Court of October 17, 2018 No.
C01 865/2018 case No. A73-14482/2017).
It should be noted that in the foreign doctrine
of equivalents, the term “equivalence” is used
when it is assumed that the product or method are
equivalent to the patented item of the invention,
and the analysis of equivalence is the subject matter of dispute (evidence) in the court.
This doctrine was developed by the courts and
was initially aimed to prevent the improper use of
the protected item by making little amendments to
it. During application of the doctrine of equivalence, the court is not limited by a literal interpretation of the invention claims, and thereby extends
the scope of the patent [31].
The U.S. courts use a test known as a triple
identifier test or function-method-result test to determine equivalence: if two devices essentially perform the same functions and conducts almost to the
same result, they are the same [27]. These issues
have recently been studied considering whether the
patent holder has sought the relevant claim to become an essential claim. The elements of the patented invention shall have essential equivalents in
the new invention1. Therefore, equivalence is rec-

ognized when two components are found to be interchangeable in this field.
The doctrine of equivalents is also applied
in European countries, in particular in Germany:
“Under the German Patent law of 1981, the
scope of patent protection is spread, as a rule, to
the equivalents of the invention protected by the
claim of the invention, and includes solutions
that can be recognized as having the same effect
by the average experts in the field, who rely on
their professional knowledge and on the analysis
of the invention described in the claim of the
invention” [22].
In Russian patent law, the view on equivalence was formed under the influence of the regulations during the Soviet period. The Instruction
regulating the state scientific and technical examination of inventions No. EZ-2-74 of December 13,
1973 specifies: “the features matching by the performed function and the achieved result are called
equivalent features. When determining the equivalence of features, their replacement is taken into
attention, i.e. features that perform the same function may differ in the form of performance (by design, technology or material)”.
The replacement of a feature or features in the
claim of the invention is equivalent if the essence
of the invention does not change, the same result is
achieved, and the means of performing the replacement are changed to the equivalent ones,
known in the field.
According to the provisions of European Patent Convention for the purpose of determining the
extent of protection conferred by a European patent, due account shall be taken of any element
which is equivalent to an element specified in the
claim.
Also, in the Soviet period there was an instruction of 1974 describing the procedure for
payment of remuneration for discoveries, inventions and rational proposals, where the range
of equivalent features was restricted only
to the ones “known in this field”. However, later

1

at: https://www.lexology.com/library/detail.aspx?g= 0669e524
-c9c3-43c9-95cf-dbecc7f8baeb

Carter А., Harris G. UK Supreme Court introduces doctrine
of equivalents in patent law in Actavis v Eli Lilly. Available
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the Patent law of the Russian Federation of
23.09.1992 No. 3517-1 did not already contain
such a restriction.
An invention or utility model shall be deemed
used in a product or process if the product contains
or the process involves each feature of the invention or utility model stated in an independent claim
contained in the claims for the invention or utility
model, or a feature equivalent thereto that has become known as such in this art prior to performance related to the respective product or process
of the actions for their using not prohibited by the

2015, case No. A40-90149/2011). At the same
time, the experience of foreign countries shows
that determination of features as equivalent belongs exclusively to the court’s sole discretion,
because such a determination has a purely legal
sense which is the determining of the scope of the
exclusive right of the patent holder. When making
a judgment, the court considers the balance of the
right holder’s interests for full protection of exclusive right and of the society seeking to stimulate
innovation.
Resolution of Conflicts of Patent Rights for
Inventions in Russian Law

law.
The State Standard (GOST) No. R 553862012 “Intellectual Property. Terms and Definitions”, which was enacted in Russia, contains a
definition of equivalent feature as a feature of invention and utility model which is equivalent
(identical) under certain conditions to the feature
of other protected technical solution that perform
the same function with the same result, and became known as such in the field prior to performance related to the respective product or process
of the actions for their using (National Standard of
the Russian Federation GOST R 55386-2012 “Intellectual Property. Terms and Definitions”).
In the above-mentioned document it is also
determined that the theory (doctrine) of equivalents
is the doctrine that defines the principles and rules
for determining the scope of legal protection and
use of exclusive (property) rights and their application in the patent law protection from unfair competition (National Standard of the Russian Federation GOST R 55386-2012 “Intellectual Property.
Terms and Definitions”).
It should be noted that the doctrine of equivalents has not been broadly applied in domestic
judicial practice. In judgments the issue about
equivalence of features, as a rule, is not considered
independently. The courts only conclude the presence or absence of “identical (or equivalent) features”; the question about the presence of such features by the way is transferred to the experts, who
are specialists in a particular field of scientific
knowledge (See for example the Judgment of the
Intellectual property rights Court of August 3,

Intellectual property rights refer to the category of absolute rights, therefore, as a rule, several
independent exclusive rights to the same intellectual property are not possible, except in cases directly provided in the Civil Code of the Russian
Federation (hereinafter – the Civil Сode). They are
listed in Clause 4 of Article 1229 of the Civil Code
and are not applied to inventions.
Nevertheless, in practice, there may be situations when exclusive rights arise for the same invention, as evidenced by many examples from
judicial practice. In this case, there is a conflict of
patent rights, i.e. the use of the protected item by
one patent holder infringes the exclusive rights of
another patent holder. Each holder has the right to
use the invention and each of the holders has the
right to require from third parties to cease the infringement of his exclusive rights.
As per the abovementioned State Standard
(GOST), the equivalence is revealed through the
following principles:
– equivalent features are researched when using a protected technical solution for their replacement in a particular case while solving a specific problem with the determination of the result
of such a replacement;
– equivalent features when used in various
state of the art, as a rule, retain their interchangeability and allow to achieve the same result;
– equivalent features can refer to both new
features of the patented invention or utility model,
and known features, including those recorded in
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Protection of Patent Holders’ Rights under a Conflict of Drug Patents…

the name of such a technical solution and determining its purpose;
– a set of features can be considered as equivalent in some cases when it differs from the claim
of the patented technical solution by the absence of
one of the features, if it does not affect the result
that determines the essence of the technical solution.
Clause 1 of Article 1397 of the Russian Civil
Code allows for a possible conflict of patent rights
to the identical invention in case when the Eurasian
patent and the patent of the Russian Federation have
the same priority date. However, this provision only
contains the requirement to observe the rights of all
patent holders, with no mechanism for resolving a
conflict between patent holders specified.
In the Russian Civil Code, there are only rules
for conflict resolution in case of conflict between
the patent for the reference invention with earlier
priority date and the patent for a dependent invention with later priority date.
As per Clause 1 of Article 1358.1 of the Russian Civil Code, the invention is considered dependent if the use of it in the product or method is impossible without the use of another invention protected by a patent and having an earlier priority. It
should be noted that the dependent invention meets
all the patentability criteria, and above all, novelty.
As D. V. Murzin noted “there are necessary additional features in the dependent item which are not
present in the reference invention, but which allow
us to talk about the novelty of the dependent invention” [7, p. 73].
By its nature, a dependent invention is an improvement of an earlier “original” invention. That
is why the balance between the interest of patent
holders for reference (original) and dependent invention is important, in order to promote future
innovations concerning dependent invention while
preserving patent protected.
According to Clause 2 of Article 1358.1 of the
Civil Code the use of a dependent invention without the permission of the owner of the reference
invention is prohibited. Consequently, the conflict
of patent rights is resolved legally in favor of the
invention with an earlier priority, which was used

in the dependent invention, i.e. on the principle of
“seniority of rights”. However, the exclusive right
of the patent holder for the original invention may
be limited by issuing a compulsory license for the
dependent invention (Clause 2 of Article 1362 of
the Civil Code).
The difficulty in applying the rules of Article
1358.1 of the Civil Code is caused by the fact that
the law does not determine the procedure for recognizing the invention as dependent. As stated in
the legal doctrine, “in some countries, the dependence of the item is determined during expert examination, and the number of the main, i.e. previously given patent, should be stated in the specification and patent certificate of the dependent patent” [12, p. 97]. In Russia, the invention is recognized as dependent either by the right holders in
case of a license voluntarily issued by the patent
holder of the original invention, or by the court
when granting a compulsory license for a dependent invention (Clause 2 of Article 1362 of the
Civil Code). In this regard, it can be concluded that
the invention can be qualified as dependent only
from the date of issuance of the license by the patent holder of the original invention either voluntarily or forcibly. There is no any basis for the recognition of the invention as dependent until the
issuance of the license.
Thus, the Civil Code of the Russian Federation provides a method for resolving conflicts of
patent rights only in respect of reference and dependent inventions. In other cases, there is a legislative vacuum that is filled by judicial practice.
The general rule applicable in case of two patents for one protected item was formulated in paragraph 9 of the Review of practice of consideration by arbitration courts of cases related to the
application of legislation on intellectual property
(Informational letter of the Presidium of the SAC
(Supreme Arbitration Court) of the Russian Federation No. 122 of December 13, 2007– here and
after referred as Informational letter No. 122): “if
there are two patents for utility model with the
same or equivalent features given in independent
claim, the actions of holder of the patent with later
priority date for its using cannot be regarded
as infringement of the patent with earlier priority da127
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te before recognition the patent with later priority
date invalid under the established procedure”.
According to the Judgment of the of the SAC
(Supreme Arbitration Court) of the Russian Federation No. 8091/09 of December 1. 2009, this approach was also extended to inventions: “the argument of the cassation court about the differences
in the legal treatment of the invention and utility
model is not objectionable, but it does not affect
the possibility of applying the approach specified
in paragraph 9 of the Informational letter not only
to utility models. It shall also be applied to other
items subject to state registration for which the
exclusive right is recognized and protected”.
Proceeding from these acts, the courts started
to accumulate practice that a person cannot be
found to have infringed the exclusive rights of the
patent holder without disputing the patent of the
Russian Federation in accordance with the law and
its invalidation, as each feature provided in the independent claim of the patent rights item was used
in the independent claim of another patent. (See:
The Ruling of the Supreme Court of the Russian
Federation No. 304-ES18-460 of March12, 2018,
the case No. A27-555/2017).
Executive bodies act similarly. When considering cases, the FAS (Federal Antimonopoly Service) of Russia specifies that if there are two patents for utility model with the same or equivalent
features given in independent claim, the actions of
holder of the patent with later priority date for its
using cannot be regarded as infringement of the
patent with earlier priority date before recognition
the patent with later priority date invalid in accordance with the established procedure. And if in
case papers there are no indisputable evidence that
the patent contains each feature provided in independent claim of item of patent rights, there is no
unfair competition in actions of such patent holder
(the decision of the Ulyanovsk Department of the
FAS of Russia of February 5, 2014 No. 689-06 the
case of Nо. 9994/06-2013).
Thus, law enforcement practice has admitted
not only the possibility of two separate exclusive
rights to one utility model, but also the validity of

such “dual use” provided that the utility model patents have the same or equivalent features.
The doctrine also suggests the possibility of
wide application of the legal position formulated
by the Presidium of the Supreme Arbitration Court
of the Russian Federation, in particular, on its application on trademarks: “It is considered, that
judicial practice related to the importance of state
registration in respect of items of patent law (for
example, in terms of the conflict between two right
holders and in terms of admissible evidence of the
exclusive right (paragraph 9 of the Review of practice of consideration by arbitration courts of cases
related to the application of legislation on intellectual property, approved by the Informational letter
of the Presidium of the SAC of the Russian Federation of 13.12.2007 No. 122; Paragraph 2 of
Clause 48 of the joint Resolution of Plenums of the
Supreme Court of the Russian Federation and the
Supreme Arbitration Court of the Russian Federation of March 26, 2009 No. 5/29) can be also applied on trademarks” [14].
The legal opinion of the Presidium of the Russian SAC, expressed in paragraph 9 of Informational letter No. 122, is based on the positive conception of exclusive right. There are two conceptions of exclusive right in the domestic doctrine.
The negative conception of the exclusive right is
based on the opinion of the Russian legal researcher A. A. Pilenko, who considered the exclusive
right as a “right to prohibit in respect to all third
parties”. The proponents of the positive conception, on the contrary, proceed from the idea that the
exclusive right entitles the subject with the right to
act by its own while using the protected item.
Thus, V. A. Dozortsev outlined only two rights in
the exclusive right, such as a right for use and for
disposal, and noted that: “the right holder can use
the result himself, he does not need to prohibit a
third party from using it, it is initially expressly
prohibited by the law” [11, p. 299]. Following the
positive conception, it can be concluded that each
patent holder has the right to exercise its exclusive
right by using the result of intellectual activity independently from other patent holders.
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To apply paragraph 9 of the Informational letter No. 122 in case of a conflict of patents, the
court must determine if there are identical or
equivalent features in the patents. Determining
such identical features in the independent claim of
the invention, as a rule, does not cause any difficulties for courts as it is based on conclusions of
examination. However, the court should not be
limited only to the determining of identical features, as the features can be not only identical, but
also equivalent.
The difficulty during the legal determination
of a feature as equivalent is the absence of a legal
definition of equivalence.
It should be noted that the doctrine of equivalents is not widely applied by domestic courts. In
judicial rulings the issue of equivalence of features,
as a rule, is not considered independently. Courts
only state if there are any of “identical (or equivalent) features”, often raising the question about the
features before experts in a particular field of
scientific knowledge. (See for example: Ruling of
the Intellectual Property Rights Court of August 3,
2015, Case No. А40-90149/2011).
At the same time, the experience of foreign
countries proves that determination of features as
equivalent is exclusively the court’s obligation, so
such determination has only legal sense to define
the limits of the exclusive right of the patent holder. When making a decision, the court proceeds
from the balance of the interests of the right holder
in full protection of his exclusive right and the society in promoting innovations.
The term equivalence is used in Clause 4 of

ing equivalence as such. It should be determined

Article 1358 of the Civil Code to recognize the fact

of using of the protected invention”.

after recognition of the equivalence of features in
order to decide whether there was the improper use
of the invention or not.
If the equivalent feature was known before the
priority date, the invention does not meet the novelty and does not have patentability, so its use
violates the rights of the patent owner. The equivalent feature being unknown before the priority date
indicates its innovative nature, which gives
grounds for its use independently from the other
owner of the exclusive right.
It should be underlined that in foreign countries the doctrine of equivalence has been formed
within the framework of the negative conception of
exclusive right and is used to expand patent protection. The Russian doctrine of equivalence follows
the same ground lines, since it is formed based on
the application of Clause 4 of Article 1358 of the
Civil Code, which provides conditions for the recognition of the use of the invention improper.
Thus, the Ruling of the Tenth Arbitration Court of
Appeal of July 30, 2018 No. 10AP-11788/2018 for
the case No. A41-3828/18 states: “the equivalent
feature shall mean the natural permanence of the
invention and the achievement of result by this
feature, which is same with the result by the feature of protected invention, as well as renown of
the replacement. If in the item opposed there is no
at least one feature of the patented solution or an
equivalent feature, then, therefore, there is no fact

of improper use of the invention. It should be noted

As stated above, the legal opinion of the Pre-

that for this purpose it is not enough to identify the

sidium of the SAC, as provided in paragraph 9 of

equivalence of features, i.e. their interchangeabili-

Informational letter No. 122, is based on the posi-

ty, it is also necessary to prove their availability as

tive conception of exclusive rights. Therefore, the

such in this state of the art before the priority date

use of the doctrine of equivalents in the application

of another invention. Some researchers include a

of paragraph 9 of Informational letter No. 122 is

feature of availability in the conception of equiva-

limited, since the fact of using equivalent features

lence [10], which seems wrong, since it expands

in an invention protected by a patent with a later

this conception unreasonably. The term of availa-

priority date cannot be regarded as a violation of a

bility exceeds the frameworks of the issue concern-

patent with an earlier priority date.
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It was suggested in the legal doctrine that paragraph 9 of Informational letter No. 122 contradicts the provisions contained in Clause 4 of Article 1358 of the Civil Code [8; 4]. It is hard to
agree with this statement.
Paragraph 9 of Informational letter No. 122
prescribes the grounds for accepting the right of
the patent holder to use the invention, despite the
presence of a patent with an earlier priority date.
The presence of the identical or equivalent features
is such a ground. If there are no identical or equivalent features in patents, the provisions of paragraph 9 of Informational letter No. 122 are not applicable, because there is no conflict of patents. In
this case, it is accepted that patents are granted for
different protected items (See: E. g. The ruling of
the Court of Intellectual Property Rights of February 20, 2015, case No. A63-5244/2014).
Paragraph 9 of the Informational letter No.
122 cannot be applied when the subject use the
invention without the patent as in this case the patent holder cannot realize the remedy stipulated in
this paragraph such as making the patent invalid in
accordance with the established procedure.
The grounds for accepting the use of the invention as improper is stipulated by Clause 4 of
Article 1358 of the Civil Code. In this case, the
person requiring such acceptation is obliged to
prove that each feature provided in an independent
patent claim of another invention is used, or a feature which is equivalent to it and became known as
such in this state of the art before the priority date
of another invention, but not only the use of identical or equivalent features in the invention.
It should be particularly noted that, if not all
of the features provided in the independent patent
claim are used, the use of such an invention cannot
be recognized so does the violation of the law by
the patent holder. (See the Ruling of the Court of
Intellectual Property Rights of July 17, 2017, case
No. А49-11192/2015). It is not possible to recognize the improper use of the invention in cases
where there is no equivalence of the feature, or the
equivalent feature used was not known as such in
this state of the art prior to the priority date of the
other invention.

Thus, the scope of application and the purpose
of application of paragraph 9 of the Informational
letter No. 122 and Clause 4 of Article 1358 of the
Civil Code differ significantly.
The Mechanism for the Resolution of Patent
Rights Conflicts in Judicial Practice
Nowadays, drugs are often considered as
innovative products, so patent law is applied to
them. Drugs are special items of patent protection
since not only general requirements of the patent
law are imposed on them, but also special regulations of drugs law.
Federal Law No. 61-FZ “On Circulation of
Medicines” of April 12, 2010 (hereinafter – the
law on Circulation of Medicines) defines two types
of drugs: reference and generic. According to
Clause 11 of Article 4 of the Law on Circulation of
Medicines, a reference drug is a medical product
that is first registered in Russia and is used to estimate bioequivalence or therapeutic equivalence,
quality, efficiency, and safety of a generic drug.
Generic is a drug that has the same qualitative
composition and quantitative composition of active
ingredients in the same dosage form as the reference medical product, and which bioequivalence or
therapeutic equivalence to the reference medical
drug is confirmed by relevant research (Clause 12
of Article 4 of the Law on Circulation of Medicines).
As E. P. Gavrilov points out, “the definition
of ‘drug’ and various classifications of types and
varieties of drugs contained in the Law No. 61-FZ,
do not correspond with the definition of ‘invention’, as well as the types of inventions contained
in the Civil Code of the Russian Federation and, in
particular, in section 72 of the Civil Code of the
Russian Federation” [6]. It should be noted that in
the previously valid Federal Law No. 86-FZ “On
Medical Products” of June 22, 1998, the definitions of reference and generic drugs were given
with indicating their patentability.
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Under current legislation, the definition of the

drugs basing on a relatively smaller amount of

reference drug is used only in legal acts of the Eu-

primary information and in a shorter time than

rasian Economic Commission. In the Decision of

while clinical tests.

the Council of the Eurasian Economic Commission

Thus, a drug, registered as generic, is always

No. 78 “On the Rules for Registration and Exami-

bioequivalent to the reference (or original).

nation of Medical Products for Medical Use” of

For application of the rules of patent law to

November 3, 2016, the reference drug is defined as

drugs, the relation between the concepts “bioequi-

a medical product with a new active ingredient,

valence of drugs” and “equivalent features of the

which was first registered and distributed on the

invention” is important. As noted by foreign re-

world pharmaceutical market on the basis of the

searchers, the application of the doctrine of equiva-

file containing the results of complete preclinical

lence in relation to drugs causes significant diffi-

(nonclinical) and clinical research confirming its

culties: “Generic companies are faced with an ob-

quality, safety and efficiency.

stacle. First, they must produce a product that is

If the new active ingredient meets criteria of

bioequivalent to the drug to obtain the approval

patentability, the drug is protected by a patent. As

from the FDA1. Second, they must create a product

a rule, the original drug is used as a reference, i. e.

that does not infringe, either literally or in the form

the one which a generic drug is compared with.

of equivalents, a patent on a medicinal product”

Generics are compared with reference drugs
by three types of equivalence: pharmaceutical,

[26, p. 60].

pharmacokinetic (bioequivalence) and therapeutic.
The correlation of these types of equivalence is

of Russia and foreign countries was discussed in

The concept of equivalence in the patent law

interpreted in the Guidelines “Evaluation of bioequivalence of drugs”: “drugs that are pharmaceuti-

detail above. As the research showed the equiva-

cally equivalent (same number of the same medicinal ingredients in the same dosage form) or

tures in the invention. In foreign judicial practice,

pharmaceutically alternative (same active ingredients in different chemical forms or different do-

termine the fact of misuse of the invention.

sage forms) may or may not be bioequivalent.
Since pharmaceutical equivalence or alternative-

legal position in paragraph 9 of Informational

ness does not ensure pharmacokinetic equivalence,

tion protected by a patent with a later priority

pharmaceutical equivalence research is not considered as a replacement to bioequivalence testing.

date is not regarded as an infringement of a pa-

On the other hand, bioequivalence of drugs suggests that pharmacokinetically equivalent (bioe-

tion of the illegality of the use of the invention

quivalent) drugs provide the same efficiency and
safety of pharmacotherapy, i. e. that they are thera-

the Civil Code it is not enough to identify equiv-

peutically equivalent” (Guidelines “Evaluation of
bioequivalence of drugs”. Мoscow, Ministry of

before the priority date of another invention

lence is interpreted as the interchangeability of feathe doctrine of equivalence is applied only to deIn Russian judicial practice, based on the
letter No. 122, equivalent features in an inven-

tent with an earlier priority date. For the recogniin accordance with Clause 4 of Article 1358 of
alent features, their availability as such in the art
must be proved. If, however, it is impossible to

Health of the Russian Federation Publ., 2008. p. 8).

prove their availability before the date of priority

Consequently, the main type of equivalence is
the assessment of bioequivalence (pharmacokinetic

1

equivalence), since it allows to make reasonable

FDA (The Food and Drug Administration) is a federal agency of the United States Department of Health and Human
Services, one of the United States federal executive departments.

conclusions about the quality of the compared
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of another invention,the equivalent features are the

tion to the general rule on court protection of ex-

ground to apply paragraph 9 of Informational Letter No. 122.

clusive rights in the form of a list of cases when

In respect to a medicinal product registered as
a generic drug, the equivalence of features in rela-

procedure. These are disputes concerning protec-

tion to the original (reference) drug should be presumed, since the very fact of state registration of a

filing and consideration of applications to grant the

generic drug confirms its bioequivalence to the
original (reference) drug.

means of individualization, official registration of

It should be noted that in the Russian legal
literature one can come across a rather shallow

documents, contestation of granting legal protec-

idea of generics: “every independent claim of a
substance will always be used in generics, since

At the same time, the decision made under admin-

the protection is carried out under administrative
tion of intellectual property rights in relation to
patents for inventions, intellectual activity and
those, issuance of the appropriate title-establishing
tion for these results and means, or its termination.
istrative procedure is not final, as it may be con-

it is a ‘copy’ of the original drug” [16]. However, throughout the world, generics are considered

tested in a court.
The exhaustive list of the disputes settled by

to play an important role, both in the development of innovations and in ensuring the availa-

court in case of violation of patent rights is provided in Clause 1 of Article 1406 of the Civil Code

bility of medicines [23]. J. Freilich underlines

of the Russian Federation. Clause 2 of this article
specifies cases when the protection of patent rights

that “generic companies can often use cheaper
synthesis and delivery methods that reduce the

is performed under administrative procedure, by
direct reference to specific articles of the Civil

cost of drugs and improve their quality” [26,
p. 97].

Code contained in section 72 “Patent law”, including Article 1398 of the Civil Code “Recognition of

Thus, a generic medicinal product can be an
innovative product and as an invention that

the Invalidity of a Patent for an Invention, Utility

meets the conditions of patentability, it can be
protected by a patent. When a generic drug pro-

Model, or Industrial Design”.
Means of protecting the civil rights listed in

tected by a patent is bioequivalent to the original
(reference) drug, also having patent protection, it

Article 12 of the Civil Code may be applied to protect infringed intellectual rights. However, the spe-

means there are equivalent features stated in the
independent claim in two patents. Two patents

cial legal nature of exclusive rights resulted in the
consolidation of special rules on ways of protec-

for the invention with the equivalent features
provided in an independent claim is a condition

tion in the fourth part of the Civil Code of the Russian Federation. Article 1252 of the Civil Code

for application of paragraph 9 of the informational letter No. 122.

specifies the ways of protection of exclusive rights,
as well as the procedure and peculiarities of their

Remedies for Patent Rights in Case of
a Conflict between Patents

application.
For a person whose exclusive rights have been

The peculiarity of the protection of exclusive

infringed it is essential to select the right way of
protection, considering the nature of the infringe-

rights is the possibility of their protection, both

ment, since the way of protection chosen by him
should contribute to restitution and satisfy the

under judicial and administrative procedure. According to the general rule, stipulated in Clause 1
tested rights are protected by the court. Clause 2 of

substantive interest. As L. Novoselova points out,
“Differences in the nature of exclusive,

Article 1248 of the Civil Code contains an excep-

non-property and other intellectual property rights

of Article 1248 of the Civil Code, infringed or con-
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require to vary the ways of protection, taking into
account the nature of the protected interest” [19].
In addition, in some cases the law contains a direct
reference to the proper way of protection, therefore
the person taking a legal action for protection of
his infringed rights, can apply only this method.
The question of choosing the appropriate way
of protection is particularly relevant in a conflict of
patent rights arising from the existence of two patents, one of which is with an earlier priority date.
As stated above, the conflict of patent rights is reflected in the Russian patent law only partially: in
Clause 1 of Article 1397 of the Civil Code and in
Clause 2 of Article 1358.1 of the Civil Code. At
the same time these law regulations do not contain
direct reference to a specific method of protection
applied in this case.
Along with that, even before the revolution,
the legal scholar A. A. Pelenko defined only one
possible way of protection in such a situation: “It
may seem particularly difficult, at first glance, to
understand the case when there are two patents of
the persecutor and the persecuted. ... it will be necessary to raise the question of the validity of patents, which will inevitably lead to the invalidation
of one of them” [15, p. 514–516].
It should be noted in particular that the principle of “precedence right” does not apply when
patent rights collide, so the existence of a patent
with an earlier priority date does not mean the invalidity of a patent with a later priority date. The
exclusive rights of both the first and second patent
holders arise on the basis of official state registration and can be terminated on the grounds prescribed by the law (Section 72 of the Civil Code).
The patent may be recognized as invalid in
cases provided for in Article 1398 of the Civil
Code. As long as the patent on the basis of which
the exclusive right to the invention arose is not
recognized invalid in the prescribed manner, the
actions of other persons to use this patent cannot
be recognized as infringement of patent right, since
the good faith of civil law subjects is presumed
(Clause 5 of Article 10 of the Civil Code). “Another procedure would contradict the principles of
patent law and civil law” underlines S. V. Usoltseva, Candidate of Judicial Sciences, leading consul-

tant of the division of civil legislation of the Department of economic legislation of the Ministry of
Justice of the Russian Federation [21, p. 52].
This approach is stipulated in paragraph 9 of
Informational letter No. 122, which contains a
general rule on the conflict of patent rights, developed by judicial practice: if there is a conflict of
two patents for inventions described in the patent
claim by identical or equivalent features, each of
the patent holders is entitled to use the invention
without the consent of another patent holder until
one of the patents is recognized as invalid.
This opinion is confirmed by judicial practice.
Thus, in the Ruling of the Supreme Court of the
Russian Federation of March 12, 2018 No. 304ES18-460, case number A27-555/2017 it is stated
that : “the courts were guided by Article 65 of the
Arbitration Procedure Code of the Russian Federation, Clauses 1 and 2 of Article 1358 of the Civil
Code of the Russian Federation, the interpretation
stipulated in paragraph 9 of the Review of Arbitration Courts Practice for the affairs concerned with
application of legislation on intellectual property,
adopted by the Presidium of the Supreme Arbitration Court of the Russian Federation No. 122 of
December 13, 2007, and came to the decision that
the defendant cannot be recognized as the infringer
of exclusive rights of the claimant without contesting under the legal procedure the patent of the
Russian Federation for the utility model No.
119435 and recognition it as invalid”.
The grounds for recognition of the patent
invalid are prescribed by Article 1398 of the
Civil Code. In case of conflict of patent rights,
a patent with a later priority date may be contested on the basis of the paragraph 1 Clause 1
of Article 1398 of the Civil Code of the Russian
Federation: failure of the invention to meet the
criteria of patentability. Conditions of patentability of the invention are stipulated in Article
1350 of the Civil Code: it shall be new, involve
an inventive step, and be industrially
applicable. A patent holder contesting another
patent must prove, that it does not meet
one of these conditions. Generally, a patent
holder of a patent with an earlier priority date
has grounds to believe that the novelty condition
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was not met when granting a patent for an identical
or equivalent invention with a later priority date.
According to Clauses 1 and 2 of Article 1398
of the Civil Code of the Russian Federation, the
patent for the invention can be contested under
administrative procedure because it does not meet
such a condition of patentability as “novelty” by
submission of the relevant objection to the federal
executive authority on intellectual property. According to Clause 2 of Article 1248 of the Civil
Code of the Russian Federation, the decision of the
administrative body, taken upon the results of consideration of the submitted objection, can be contested in court under procedure stipulated by the
law.
The administrative procedure for resolving
disputes provides the legal obligation of the applicant to apply to the administrative body with the
relevant application, but not to the court. At the
same time, the issue under a possible subsequent
trial is not the same dispute that was considered in
the administrative procedure, but the decision
made as a result of the consideration of the initial
dispute under the administrative procedure.
Thus, only the decision of the federal executive body on intellectual property, taken based on
the consideration of the objection, and not the patent itself, can be contested in court (See. Judgment
of the Presidium of the court on intellectual rights
of November 27, 2015 No. C01-832/2015 case
No. CIP-41/2015).
In addition, in case of recognizing one of the
patents invalid, the patent holder of another patent
is entitled to apply to the court again seeking protection of his rights, including compensation of
damages for the entire period of use of his patent,
taking into account, that the invalidation of the patent means the absence of legal protection of such
patent from the moment of filing an application to
Rospatent for the patent granting. (Resolution of
the Nineteenth Arbitration Court of Appeal of November 28, 2017, in case No. A36-1404/2017).
It should be noted, that in Russia, as in Germany, there is a dispersive system of proceeding
patent disputes on infringement of exclusive rights
and invalidation of a patent. It is stated in foreign
literature that the advantage of the principle of se-

paration of proceedings on patent infringement and
invalidity of patent is to improve the quality of
dispute resolution and legal certainty [29].
In paragraph 22 of the joint Resolution of Plenums of the Supreme Court of the Russian Federation and the Supreme Arbitration Court of the Russian Federation of March 26, 2009 No. 5/29 it is
interpreted that the objections of the parties relating to the dispute which is subject to administrative
(extrajudicial) procedure shall not be considered
and influence the judgment during trying cases of
infringement of intellectual rights. A. S. Vorozhevich points out that “by separating the proceedings
on the invalidity of the patent and the infringement
of exclusive rights the risk of merging arguments
related to these proceedings is reduced” [3]. Therefore, in the dispute on infringement of exclusive
rights, neither party can refer to the possibility or
impossibility of recognition of the patent invalid.
Compulsory Licensing for Patented Drugs and
Conflict of Patents
Availability of medicines is extremely dependent on the cost of patented drugs in both developed and developing countries. The high price for
patented drugs is due not only to the expensiveness
of their development, but also to the possibility of
the holder to monopolize the patent for a new drug.
In this situation, each state shall make a choice: to
protect the rights of patent holders as much as
possible in order to stimulate investments in the
pharmaceutical industry or to infringe the rights of
the patent holders in order to increase the availability of medicines for the majority of the population.
It should be noticed that the report of the UN
Special Rapporteur about the right of everyone to
the highest attainable level of physical and mental
health emphasizes that “the right of access to drugs
correlates the duty of states to ensure the availability of medicines in terms of their financial availability and practical accessibility without discrimination to every person under their jurisdiction”1.
Compulsory (mandatory) drug licenses are a
legal way that provides a balance of private and
1

Available at: https://digitallibrary.un.org/record/652915/.../
A_HRC _11_12-RU.p.
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public interests in the sphere of healthcare. Compulsory licenses limit the rights of patent holders of
original drugs and act as a way to prevent high
drug prices, shortages of drugs, and abuse of patent
holders.
So, infringement of patent rights of rights

The possibility of granting a compulsory license by the patent holder of a WTO member state
was provided only for the domestic market of that
country under Item (f) of Article 31 of the TRIPS
Agreement. Developing countries with low pharmaceutical industry’s development standards could
not, through compulsory licensing, guarantee

holders when issuing compulsory licenses is considered as a fair compromise, since it is assumed that

access of their population to medicines based on the
latest pharmaceutical developments protected by

social and financial benefits from the use of compulsory licenses, especially in the pharmaceutical

patents belonging, as a rule, to the leading developed countries. This problem became especially

field, are greater than losses in innovation and in-

relevant in 2001 in concern with the objections of
the patent holder from the United States against the

vestment.
The Compulsory License was stipulated as far

practice of granting compulsory licenses for patented drugs during the HIV/AIDS epidemic in

back as in the Paris Convention for the Protection
of Industrial Property (Paris, March 20, 1883). Ac“each country of the Union shall have the right to

South Africa and in Brazil. In this regard, the WTO
Doha conference in November 2001 adopted the

take legislative measures providing for the grant of

“Declaration on the TRIPS Agreement and Public

compulsory licenses to prevent the abuses which

Health” which specifies that “the TRIPS Agreement
does not and should not prevent member states from

cording to Article 5 [А (2)] of the Convention,

might result from the exercise of the exclusive

taking measures to protect public health”.
The Doha agreements were fully implemented

rights conferred by the patent, for example, failure
to work”.

in 2005, when, instead of the temporary repeal of
Item (f) of Article 31 of the TRIPS Agreement, a

Compulsory licensing is also reflected in the
Agreement on Trade-Related Aspects of Intellec-

new Article 31-bis was introduced. This allowed
WTO member states to grant compulsory licenses

tual Property Rights (hereinafter referred to as the
TRIPS Agreement), which is an integral part of the

for export of generic drugs to countries that do not
have the pharmaceutical industry or do not have

Marrakesh Agreement Establishing the WTO of
April 15, 1994. According to Article 30 of the

sufficient capacity (potential) to expand the quality
of the pharmaceutical industry.

TRIPS Agreement, “Members may provide limited
exceptions to the exclusive rights conferred by a

The discussion in the WTO revealed a global
trend in the development of legal regulation of in-

patent, provided that such exceptions do not unreasonably conflict with a normal exploitation of the

tellectual property in the pharmaceutical sphere.
The rights of patent holders are subject to restric-

patent and do not unreasonably prejudice the legitimate interests of the patent holder, taking account

tions to the extent necessary to ensure access to
medicines for the general public.

of the legitimate interests of third parties”. The
conditions for the use of the patent without the

The literature describes that after the Doha
Declaration developing countries started broad use

permission of the patent holder are set out in Ar-

of compulsory licenses mainly for HIV/AIDS
drugs [25, p. 137]. And among such countries are

ticle 31 of the TRIPS Agreement. At the same
time, the list of specific cases of granting a com-

not only low-income states such as Mozambique,
Zambia, Zimbabwe, Rwanda, Eritrea, Ghana, but

pulsory license was not prescribed; only two conditions are specified as such: the use of the depen-

also middle-income countries: Malaysia, Indonesia, Thailand, and Brazil.

dent invention and the anti-competitive practice of
the right holder.
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However, the practice of granting compulsory

United States threatened the German company

licenses for patented drugs is applied not only in
developing countries but also in the leading devel-

Bayer with a compulsory license for ciprofloxacin
(Cipro), which the government intended to pur-

oped countries of the world.

chase to protect against a possible outbreak of
anthrax. In response, Bayer sharply lowered its

One of remarkable examples is Canada’s ex-

price for the drug.

perience with the extensive use of compulsory licenses for pharmaceutical products. During the

Thus, the leading developed countries of the

period from 1969 to 1992, about 613 of compul-

world actively apply compulsory licenses for drugs

sory licenses were granted, mainly for the import

in cases where patent holders – pharmaceutical

of active ingredients, as well as for encapsulation

companies abuse their dominant position, set ex-

and packaging in Canada. Changes in Canadian

cessively high prices for patented drugs.

patent law in 1969 meant that anyone could apply

The Russian patent law fully corresponds with

for a compulsory license to import medicines or

the provisions of the TRIPS Agreement on the use

active

patented

of the item of patent protection without the permis-

processes. Canadian policy has led to a significant

sion of the patent holder. However, the concept of

increase in the share of generic companies in the

compulsory license does not cover all cases of such

pharmaceutical market and a significant reduction

use.

ingredients

produced

using

The infringement of the rights of the patent

in drug prices.
In Italy, the decisions were repeatedly made to

holder is allowed under Article 1360 of the Civil

grant free compulsory licenses in cases: versus

Code in cases of use of the invention, utility model

Merck for some antibiotics due to abuse of its do-

or industrial design in the interests of national se-

minant position in 2005; versus Glaxo for refusing

curity. The decision on such use is made by the

to grant a license for a headache (migraine) drug in

Government of the Russian Federation. The con-

2006; again versus Merck for refusing to grant li-

sent of the patent holder is not required, he just

censes for the production and sale of the active

must be notified as soon as possible. In this case,

ingredient Finasteride, which is used for the treat-

the use of the protected item is carried out on a

ment of prostatic hypertrophy, as well as for hair

reimbursable basis with the payment of propor-

loss of men in 2008.

tional compensation to the patent holder.
The possibility of applying Article 1360 of the

French government in 2004 applied compulsory licensing to patents for diagnostic tests for

Civil Code in respect of patented drugs depends on

breast and ovarian cancer in response to public
concerns about excessively high prices and restric-

what should be interpreted as national security.

tive licensing conditions.

paragraph 6 of the national security Strategy of the

In 2016, for the second time in German history, the German patent court satisfied a claim of

Russian Federation, approved by the Resolution of

Merck & Co to be granted a compulsory license by
the Japanese company Shionogi & Company Ltd,

ber 31, 2015 No. 6831, as a state of protection of

which holds a European patent for an integrase
inhibitor used for HIV treatment.

and external threats, which ensures the implemen-

In the US, no compulsory license has been issued, but the US government uses this institution

citizens of the Russian Federation, decent quality

The definition of national security is clarified in

the President of the Russian Federation of Decemthe individual, society and the state from internal
tation of constitutional rights and freedoms of

as a tool of influence on pharmaceutical companies
during negotiations. For example, in 2001 the

1

Collection of Legislative Acts of the Russian Federation.
2016. No. 1 (part II). Art. 212.
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and standard of their lives, sovereignty, independence, state and territorial integrity, sustainable
social and economic development of the Russian
Federation. The reference in the legal definition to
the requirements to ensure a decent quality and
standard of citizens’ lives, of course, means ensuring access to medicines.
Thus, the Government of the Russian Federation is entitled to allow the use of patented drugs
without the permission of the patent holder in cases
when it is required in the interests of national security, in particular, to ensure access of citizens to
such drugs. However, the Russian Government has
never exercised this right, despite the difficult situation with the provision of medicines in the country.
It should be noted that this right of the Government of the Russian Federation is not due to
any force majeure circumstances. The use of the
protected item in case of force majeure (natural
disasters, catastrophes, accidents) is regulated by
the rule of Clause 3 of Article 1359 of the Civil
Code. It does not specify the subject of such use,
but it also stipulates as mandatory condition the
immediate notification of the patent holder and the
obligatory proportional compensation. This rule
can be applied to patented drugs, in particular, in
the event of a threat of epidemic or epizootics.
Along with the abovementioned cases of application of the protected item without the permission of the patent holder, compulsory licensing was
enshrined in the Russian patent legislation (Article
1362 of the Civil Code of the Russian Federation).
Two grounds for granting a compulsory license for an invention, utility model, of industrial
design are stipulated in Article 1362 of the Civil
Code: non-use or insufficient use of the protected
item by the right holder and use of the dependent
invention.
Non-use or insufficient use of the invention in
the field of pharmaceuticals means infringement of
the rights of citizens to real access to modern medicines, which unavoidably affects the quality and
quality of their lives.
Dependent inventions in the field of pharmaceuticals have some peculiarities. As noted in the

doctrine, “an important feature of many modern
pharmaceutical innovations is that they represent
small improvements in the use and development of
existing products. It is therefore essential that any
suggestions for pharmaceutical innovation provide
appropriate stimulation for such gradual improvements” [28]. Therefore, the implementation of dependent inventions through compulsory licensing
is important to stimulate innovation in the pharmaceutical field.
The main difference of compulsory licensing
is that the decision to grant a compulsory license is
made by the court, not the executive authority. The
court shall make a resolution on the dispute between the right holder and the person interested in
the use of the protected invention. The law protects
the interests of the right holder, as the society is
interested in the maximum use of innovations. In
cases where the so-called patent monopoly does
not stimulate, but prevents innovations from development, it is limited not only in the interests of
the individual who filed a lawsuit to the court, but
also in the interests of society as a whole.
Thus, compulsory licensing provided for in
Article 1362 of the Civil Code serves as a market
mechanism to guarantee a balance between the
right holder and the public interest in the use of
innovation, especially in the pharmaceutical field.
However, it should be noted that in judicial practice the compulsory license was applied only once,
despite the obvious need to support the innovation
of domestic generic companies under the state policy for the implementation of import substitution
(the resolution of the Arbitration Court of Moscow
of June 8, 2018 case No. A40-71471/17-110-675).
Conditions for Granting Compulsory Licenses
for the Use of the Dependent Invention in
Pharmaceutical Sphere
Сlause 2 of Article 1362 of the Civil Code
stipulates the rules for granting a compulsory
license for an invention, utility model or industrial design if the patent holder who has the exclusive right cannot use the invention without infringing the rights of the owner of another patent.
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This provision deals with the conflict of patents
arising from granting a patent for an improved invention.
The possibility of limiting the rights of the patent holder in such a conflict is provided for in
Clause (l) of Article 30 of the TRIPS Agreement:
“if such use is permitted in order to allow the use
of a patent (‘second patent’) that cannot be used
without infringing another patent (‘first patent’)”.The provisions of this rule were almost literally implemented in part four of the Civil Code
of the Russian Federation when it was enacted in
2006.
However, neither the TRIPS Agreement nor
Clause 2 of Article 1362 of the Civil Code fully
describes the relations between the first and second
patents. Therefore, the Federal law No. 35-FZ “On
Amendments to the First, Second and Fourth parts
of the Civil Code of the Russian Federation and
Certain Legislative Acts of the Russian Federation” of March, 2014 introduced Article 1358.1,
which contains the definition of the dependent invention. Essentially, dependence arises when one
invention is based on another invention that has
been substantially improved. The dependent invention shall be innovative to such extent that it meets
all the features of patentability, above all, the requirement of novelty.
It should be noted that the term “dependent
invention” is used through Russian legislation
while in English legal literature the term “dependent patent” is more common, because in foreign
legislation it is an issue of patent dependence. This
approach seems to be more reasonable, since in the
case of a conflict of patents the main question is
about the limits of rights exercised by the holders
of both patents. In addition, the recognition of a
patent as dependent becomes possible at the stage
of obtaining a patent: “in some countries, the dependence of the item is established during the examination, while in the specification and patent
certificate of the dependent patent the number of
the dominant, i.e. previously issued patent, is specified” [12, p.97].
In Russia there is no legal procedure for recognition of the invention as dependent. Therefore,

an invention can be qualified as dependent based
on one of the features specified in Clause 1 of Article 1358.1 of the Civil Code characterizing it:
1) the inability to use one of the inventions
protected by patents without the use of the other,
including in cases when the other invention, protected by the patent having earlier priority, is used
in the invention protected in the form of use of the
product for a certain purpose;
2) if the claim of one invention differs from
the claim of the other patented invention having an
earlier priority only by the purpose of the product
or method.
The dependence of the invention is determined by the court while resolving disputes on the
use of a dependent invention without the permission of the patent holder for the so-called original
invention (Clause 2 of Article 1358.1 of the Civil
Code) or on the granting of a compulsory license
for a dependent invention (Clause 2 of Article
1362 of the Civil Code). It should be noted that the
judicial burden of proof for the dependence of the
invention belongs to the patent holder who acts as
the plaintiff.
In a dispute on the use of a dependent invention without the permission of the patent holder for
the so-called original invention, the patent holder
with an earlier priority date will act as the plaintiff,
and it is he who is obliged to prove the dependence
of the invention, the use of which infringes his
rights. In the resolution of the Tenth Arbitration
Court of Appeal of November 22, 2017, case No.
A41-11782/2017, when resolving the dispute on
recovery of damages for improper use of the patent, the court expressly stated that the plaintiff
“has not provided evidence that the abovementioned patents are dependent”.
In the dispute on the granting of a compulsory
license, the plaintiff will be the patent holder with
a later priority date, who must prove the dependence of the invention for which he received a patent on the patented invention with an earlier priority date. Recognition of the invention as dependent, along with other conditions listed in Clause 2
of Article 1362 of the Civil Code, are the grounds
for a court decision on the granting of a compulsory license.
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Thus, for the granting a compulsory license

dependent invention, which means the possibility

under Clause 2 of Article 1362 of the Civil Code,
the court shall determine the dependence of the

of granting a compulsory license for any dependent
invention.

invention of the patent holder who is the plaintiff
on the invention of the patent holder who is the

Such an approach not only contradicts the
provisions of the TRIPS Agreement, but also the

defendant. The burden of proof is on the plaintiff.
However, just recognition of the invention as

nature of compulsory licensing, which acts as a
market mechanism to ensure a balance between the

dependent is not enough to grant a compulsory
license. Several additional conditions for grating

right holder and the public interest in the use of
innovation.

compulsory licenses are stipulated in Paragraph (l)
of Article 30 of the TRIPS Agreement, but only

The literal interpretation of the phrase “important technical achievement” should not focus on

two of them are repeated in Clause 2 of Article
1362 of the Civil code: the invention must be an

the word “technical achievement”, since any patented invention is a technical achievement, but

important technical achievement and have significant economic advantages.

shall concentrate on the word “important”. The
dependent invention must contain such innovation,

As stated in legal literature: “the Сivil Code
gives absolute priority to the interests of the patent

the use of which is important for the whole society.

pendent invention are not required, since “under
the current Russian system for granting patents for

The importance of such innovations is most
clearly pronounced in the pharmaceutical field, in
which dependent inventions are used in the production of generic drugs (generics). The medical
literature states that “innovations in medicines may
arise from modifications to one or more features of
a composition, including the chemical structure or
method of drug synthesis” [24, p. 253]. At the
same time, such modifications are possible only
within the framework of dependent inventions,
since they do not change the active ingredient
which is the basis of the drug. A patent for an active ingredient provides the patent holder with the
widest possible protection of his rights, so he is not
willing to improve the drug before the patent expires. The motivation appears only in the case of
competition with generic companies, which are
aimed directly at improving of the original drug.
This competition helps to meet the needs of society
in the permanent innovative development of the
pharmaceutical industry, which is part of the health
care system.
In this regard, it seems appropriate to consider

inventions, the person who obtained a patent for
any invention, including a dependent one, during

the value of the proposed technical solution to
meet the public interest while assessing “impor-

the examination of the novelty and inventive level
of the claimed invention by Rospatent has already

tance of the technical solution” of the dependent
invention.

proved that his invention is an important technical
achievement and has a great economic value” [5].

Another necessary additional condition for
granting of a compulsory license under Clause 2

Accordingly, it is proposed to presume the existence of these conditions in respect of a patent for a

of Article 1362 of the Civil Code is the recog
nition of a dependent invention as a “significant

holders of the original items and contains a large
number of indefinite evaluation criteria, which further creates difficulties for holders of patents for
dependent inventions while proving” [12, p. 99].
Indeed, the difficulty in applying the provisions of
Clause 2 of Article 1362 of the Civil Code is that
the legislator literally implementing the rules contained in the TRIPS Agreement of Article 30 (l) (i),
used non-legal terms: “important technical
achievement” and “significant economic advantage”. Neither in Russia, nor in foreign countries
there is no judicial practice on interpretation of
these concepts as there are only few disputes on
granting of compulsory licenses.
The opinion was expressed in the Russian legal literature that additional conditions for the
granting a compulsory license for the use of a de-

139

Sannikova L. V., Kharitonova Yu. S.

economic advantage”. In order to determine this

It should be marked that according to Clause 2

economic advantage, it is necessary to compare
the economic efficiency of the dependent inven-

of Article 1362 of the Civil Code the court must
determine a significant economic advantage of the

tion and the invention that was used in the dependent. It is obvious that the choice of certain eco-

dependent invention for the granting of a compulsory license. The sufficiency shall be assessed. In

nomic indicators for such a comparative analysis
depends directly on the nature of the invention

cases where the dependent invention is a generic,
the economic advantage may be considered signif-

itself.
If a generic medicinal product acts as a de-

icant if its cost is lower than the cost of the original
drug by at least 20 %. This is the lower limit of the

pendent invention, then there are grounds to assume that its cost will be significantly lower than

amount of the discount from the price of the original drug when the first generic in European coun-

that of the original medicinal product. This appears to be unquestioned in medical publica-

tries was introduced [20].
On the basis of the above said, it can be con-

tions: “the advantages of the use of generics are
obvious and are associated primarily with cheap-

cluded that in resolving disputes on the granting of
a compulsory license, the judicial interpretation of

er treatment of a particular patient and lower
health care costs in general” [13, p. 36]. The EU

the additional conditions for the granting of a compulsory license should guarantee the possibility of

experience proves that the use of generics leads

protecting public interests through the legal me-

to significant budget savings. Thus, the European Association of generic drugs estimated that

chanism of compulsory licensing.
The strictly market-based nature of the legal

there are savings in the cost of medicines in the
amount of 30 billion Euros per year, due to the

mechanism of compulsory licensing is also characterized by the pre-trial procedure stipulated by law,

generics in the EU countries 1.
These calculations were made based on the

which must be observed for filing lawsuit. According to Clause 2 of Article 1362 of the Civil Code

prices of drugs, including generics. It should be
taken into account that “the prices of drugs, the

of the Russian Federation the holder of the dependent invention obtains the right to judicial protec-

costs of which are fully or partially reimbursed
from the state budget or by compulsory health in-

tion only after the holder of the invention which
used in dependent refuses to make a contract on

surance, as well as drugs sold to people only by
prescription, are subject to state regulation in all

offered conditions. It should be noted that the refusal to grant a license in the doctrine is considered

European countries” [1].
In Russia, the way of direct regulation of

a special case of abuse of the right of the patent
holder, and it is highlighted that this situation

prices for medicines included in the list of vital
and essential medicines by registering the limit

“happens mainly in the chemical and pharmaceutical industry” [17].

selling prices is used. Producing companies calculate the limit prices of drugs, taking into ac-

Another case of abuse of rights is the practice
of “patent renovation”. The patent holder modifies

count the prices of similar drugs in other (reference) countries. Accordingly, if the dispute on

his invention in such a way as to obtain a new patent on it. This invention is dependent by its nature.

the granting of a compulsory license includes
patented drugs, original and generic, from this

If the dependent invention and the invention used
in the dependent invention belong to one person,

list, a significant economic advantage can be
identified by comparing the registered limit sell-

the patent is extended, which allows the patent
holder to keep the monopolistically high price for

ing prices for these drugs.

the products in the production of which the invention is used.

1

Available at: https://www.apteka.ua/article/239552
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In the pharmaceutical field, the practice of
“patent renovation” is widespread both in Russia
[2] and abroad [26, p. 66]. This is partially due to a
legislative prohibition on the use of a dependent
invention without the permission of the holder of
the “first” patent (Clause 2 of Article 1358.1 of the
Civil Code of the Russian Federation). In conditions when the patent holders of original drugs
refuse to grant licenses, and judicial practice on
granting compulsory licenses is not formed, the
improvement of drugs and obtaining dependent
patents on them is economically reasonable only
for patent holders of original drugs.
This problem is also noted by the Chairman of
the Intellectual Property Rights Court L. A. Novoselova: “In the pharmaceutical field, for example,
companies are striving in every possible way to
ensure the preservation of the legal protection of
drugs, patenting the ways of their use, etc. And
people cannot get similar drugs at an affordable
price. It is embarrassing that in our country, in fact,
the voice of one side sounds loudest of all, as a
rule, not even of the authors, but of the right holders. We barely hear the opinion of society in such
complex ethical matters, there are no lawyers
aimed at protecting public interests in this area. In
legal literature on intellectual rights, this topic is
practically not raised” [18].
Thus, not applying compulsory licensing in
relation to dependent inventions (generics) leads to
abuses from the side of patent holders of original
drugs, which in turn has a negative impact not only
on the innovative development of the pharmaceutical industry, but also on the cost of patented drugs.
Monopolistically high prices for original drugs
restrict access to medicines of the population and
cause significant damage to the country’s budget.

Russian Federation for an identical invention) and
in Clause 2 of Article 1358.1 of the Civil Code
(between the patent on the original invention and
the patent on a dependent invention)
At the same time, the way for resolving the
conflict of patent rights is determined only with
respect to the original and dependent inventions.
The right holder of the dependent invention may be
granted permission to use it voluntarily or a compulsory license can be granted in court (Clause 2 of
Article 1362 of the Civil Code).
The general rule applied in case of two patents
for the protected item was developed in course of
judicial practice and is formulated in paragraph 9
of the Review of practice of consideration by arbitration courts of cases related to the application of
legislation on intellectual property (Informational
letter of the Presidium of the SAC (Supreme Arbitration Court) of the Russian Federation No. 122 of
December 13, 2007).
The application of this rule is based on the determination of identical or equivalent features in
patents. In their absence, the provisions of paragraph 9 of Informational letter of the Presidium of
the SAC of the Russian Federation No. 122 of December 13, 2007 shall not be applied so as there is
no conflict of patents and it is presumed the issuance of patents on different inventions that can be
contested by the recognition of one of the patents
invalid under the procedure prescribed by law.
2. The Federal law No. 61-FZ “On Circulation
of Medicines” of April 12, 2010 distinguishes two
types of drugs: reference and generic. A drug registered as generic is always bioequivalent to the
reference drug, which is usually the original drug
and can be protected by a patent.
In the case where the generic drug meets the
criteria of patentability and is protected by a patent, and when the reference drug has patent protection, there is a conflict of patent rights, which is
allowed by Russian law on the basis of the provision of paragraph 9 of the Review of practice of
consideration by arbitration courts of cases related
to the application of legislation on intellectual
property.
When applying paragraph 9 of the Informational letter of the Presidium of the SAC of the
Russian Federation No. 122 of December 13. 2007
in concern with patent protection of medicinal
products, it should be taken into account that it is
presumed that there are equivalent features given

Conclusions
1. The Russian patent law allows for the possibility of a conflict between patent rights, i.e. a
situation when the use of a protected item by one
patent holder infringes another patent holder’s exclusive rights.
In the Civil Code of the Russian Federation,
the conflict of patent rights is directly provided for
in Clause 1 of Article 1397 of the Civil Code (between the Eurasian patent and the patent of the
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in the independent claim in the patents for the ref-

to ensure a balance between the right holder and

erence and generic medicinal products, since the
fact of state registration of generic medicinal prod-

the public interest in the use of innovation, especially in the pharmaceutical field. The decision to

uct indicates its bioequivalence to the original (reference) medicinal product.

grant a compulsory license is made by the court
under the lawsuit of a person interested in the use

3. The analysis of the Russian patent legislation and law enforcement practice allows us to

of the protected invention. Such infringement of
the rights of the patent owner is allowed by law, as

conclude that if there are two patents with different
priority dates, the proper way to protect the exclu-

the company is interested in the maximum use of
innovation. In cases where the so-called patent

sive right is to recognize it invalid under administrative procedure. If the patent on which the exclu-

monopoly does not promote, but prevents innovative development, it is limited not only in the inter-

sive right to the invention is based is not recognized as invalid in the prescribed manner, the ac-

ests of the individual who filed a lawsuit to the
court, but also in the interests of the whole society.

tions of other persons to use this patent cannot be
recognized as infringing the patent right, since the

5. An exhaustive list of conditions for the
court to grant a compulsory license on the use of

good faith of civil law participants is presumed
(Clause 5 of Article 10 of the Civil Code).

dependent invention is stipulated in Clause 2 of
Article 1362 of the Civil Code.

The system of separate resolving patent dis-

These conditions are the following:

putes on infringement of the exclusive right and
invalidation of the patent in Russia determines the

1) the court established the dependence of the
invention the patent holder of which is the plaintiff

impossibility to use by the parties to the dispute on
infringement of the exclusive rights any objections,

on the invention the patent holder of which is the
defendant;

arguments, reasoning concerning the possibility or
impossibility of invalidation of the patent.

2) recognition of the dependent invention as
an important technical achievement. Since any pa-

4. In the world community, compulsory licensing of patented drugs is considered to protect

tented invention is a technical achievement, when
assessing the dependent invention from the side of

society from high drug prices, shortage of medicines and abuse of patent holders.

the importance of the technical achievement, it is
necessary to take into account the value of the pro-

Not only developing countries, but also the
leading developed countries of the world (Canada,

posed technical solution to meet the public interest;
3) a significant economic advantage of the

France, Italy, and Germany) actively use compulsory licenses for drugs in cases when patent hold-

dependent invention. To determine the economic
advantage, it is reasonable to compare the econom-

ers such as pharmaceutical companies abuse their
dominant position, setting excessively high prices

ic characteristics of the dependent invention and
the invention that was used in the dependent.

for patented drugs.
Russian patent law provides for cases of using

In the case when a generic drug acts as a dependent invention, its significant economic advan-

the item of patent protection without the permission of the patent holder: under extraordinary cir-

tage over the patented original drug can be determined by comparing the registered limit selling

cumstances (Clause 3 of Article 1359 of the Civil
Code), in the interests of national security (Article

prices for these drugs provided in the list of vital
and essential drugs. Based on the experience of

1360 of the Civil Code), when granting a compulsory license (Article 1362 of the Civil Code).

European countries in the regulation of prices for
generics, the economic advantage of a generic drug

Compulsory licensing provided for in Article
1362 of the Civil Code acts as a market mechanism

can be considered significant if its price is lower
than the price of the original drug by at least 20%;
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7. Grazhdanskij kodeks Rossijskoj Federatsii:
Patentnoe pravo. Pravo na selektsionnye dostizheniya. Postatejnyj kommentarij k glavam
72 i 73 / pod red. P. V. Krasheninnikova [The
Civil Code of the Russian Federation: Patent
Law. The Right to Selection Achievements.
Article by Article Commentary on Chapters
72 and 73; ed. by P. V. Krasheninnikov].
Moscow, 2015. 444 p. (In Russ.).
8. Dedkov E., Dzhermakyan V. Kolliziya patentnykh prav: obosnovan li novyj podkhod Vysshego Аrbitrazhnogo Suda RF? [Conflict of
Patent Rights: is the New Approach of the
Supreme Arbitration Court of the Russian
Federation Justified?]. Patenty i litsenzii. Intellektual’nye prava – Patents and Licenses.
Intellectual Rights. 2008. Issue 9. Pp. 2–8.
(In Russ.).
9. Dement’ev V. N., Rybakov V. M., Khristoforov А. А. Novyj (?) podkhod k pravilu ob ekvivalentnykh priznakakh [A New (?) Approach
to the Rule on Equivalent Features]. Patentnyj
poverennyj – Patent Attorney. 2016. Issue 3.
Pp. 20–33. (In Russ.).
10. Dzhermakyan V. Yu. Kakie priznaki schitat’
ekvivalentnymi? [What Features are Considered
Equivalent?]. Patentnyj poverennyj – Patent Attorney. 2006. Issue 4. Pp. 21–28. (In Russ.).
11. Dozortsev V. А. Ponyatie isklyuchitel’nogo
prava [The Concept of Exclusive Right].
Problemy sovremennogo grazhdanskogo prava: Sbornik statej [Problems of Modern Civil
Law: Collection of Articles]. Moscow, 2000.
Pp. 112–143. (In Russ.).
12. Eliseev V. I. Pravovaya okhrana zavisimykh
ob»ektov patentnykh prav [Legal Protection of
Dependent Objects of Patent Rights]. Leningradskij yuridicheskij zhurnal – Leningradskiy Juridical Journal. 2017. Issue 1. Pp. 91–
101. (In Russ.).
13. Kutishenko N. P., Martsevich S.Y u., Tolpygina S. N., Lukina Yu. V. Vybor dzhenerika s
tochki zreniya ekonomicheskoj tselesoobraznosti [Economic Reasons for Generic Choice].
Ratsional’naya farmakoterapiya v kardiologii
– Rational Pharmacotherapy in Cardiology.
2008. Vol. 4. Issue 4. Pp. 36–39. (In Russ.).
14. Nauchno-prakticheskij kommentarij sudebnoj
praktiki v sfere zashhity intellektual’nykh prav /
V. O. Kalyatin, D. V. Murzin, L. А. Novoselova i
dr.; pod obshh. red. L. А. Novoselovoj [Scientific and Practical Commentary on Judicial Practice in the Field of Protection of Intellectual
Property Rights; V. O. Kalyatin, D. V. Murzin,
L. A. Novoselova et al.; ed. by L. A. Novoselova]. Moscow, 2014. 480 p. (In Russ.).
15. Pilenko А. А. Pravo izobretatelya. Istorikodogmaticheskoe issledovanie [Inventor’s

4) refusal of the patent holder of the invention
to conclude a license contract with the patent holder of a dependent invention on terms corresponding to the established practice.
The unjustified expansion of the list of conditions for granting a compulsory license stipulated
in the law or the broad interpretation of such conditions prevents the application of compulsory licensing and facilitates abuses on the part of patent
holders of inventions used in dependent inventions.
In the pharmaceutical sector, this leads to the establishment of monopolistically high prices for
original drugs which negatively affects the provision of medicines to citizens.
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Introduction: evaluation of the effectiveness of the preventive impact of criminal punis hment is a pressing scientific problem. Its solution would reduce the material and social costs a ssociated with the execution of criminal punishments, improve the quality of crime prevention
and the level of citizens’ protection from socially dangerous infringements. However, the pro blem of the effectiveness of punishment is not sufficiently developed in theory. Up to the present
moment, there is no uniform understanding of the concept ‘effectiveness of criminal punishment’, there is no unity regarding the criteria an d methods of its assessment. Purpose: to determine the need to study the effectiveness of the preventive impact of criminal punishment on
crime; to develop the concept ‘effectiveness of punishment’, conduct a comparative analysis of
that with the concepts ‘effectiveness of criminal law, criminal law norms, judicial practice, e xecution of punishment’; to identify the criteria for evaluating the effectiveness of criminal p unishment and offer the authors’ model of such an evaluation which would include certain interrelated steps. Methods: the methodological framework of the study is based on a set of methods
of scientific cognition, including general scientific methods (analysis, synthesis, induction, d eduction), special (statistical, concrete sociological (questioning of the convicts, analysis of
criminal case files, expert survey) and other methods. Results: the authors state that the effec© Bytko S. Yu., Varygin A. N., 2019
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tiveness of criminal punishment means its capability to effectively achieve the goals of punishment proclaimed by the legislator in specific socio-economic conditions; it can be considered as
an integral indicator reflecting the effectiveness of the criminal law impact in general; the only
efficient way to study the preventive impact of criminal punishment is to analyze the preventive
effect of all penalties applicable to specific crimes as a whole. Conclusions: methods of assessing the effectiveness of punishments currently proposed in the theory of criminal law and criminology, including questioning of prisoners or other citizens, are not appropriate means for sol ving this scientific task. Such information can only play an orienting role for researchers. As the
basic criteria of the effectiveness of criminal punishment, such indicators of crime can be used
as its dynamics and the dynamics of recidivism. As for additional criteria, these might include
the level of crime in certain social groups; the level of recidivism among convicts belonging to
different social groups; the dynamics of the number of convicts, including those who committed
crimes recurrently.
Keywords: criminal punishment, prevention, crime, effectiveness of criminal punishment; criteria for
evaluating the effectiveness of criminal punishment; stages of evaluating the effectiveness of punishment
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Введение: оценка эффективности предупредительного воздействия уголовного н аказания является актуальной научной проблемой, решение которой позволит сократить
материальные и социальные издержки, связанные с исполнением уголовных наказаний,
повысить качество предупреждения преступлений и уровень защищенности граждан от
общественно опасных посягательств. Вмест е с тем в теории проблема эффективности
наказания разработана недостаточно. До настоящего времени отсутствует единоо бразное понимание самого понятия «эффективность уголовного наказания», нет единс тва относительно критериев и методики ее оценки. Цель: определить необходимость
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изучения эффективности предупредительного воздействия уголовного наказания на пр еступность; разработать понятие «эффективность наказания», провести его сравн ительный анализ с понятиями «эффективности уголовного закона, уголовно -правовых
норм, судебной практики, исполнения наказания»; выявить критерии оценки эффекти вности уголовного наказания и предложить авторскую модель такой оценки, включа ющую в себя определенные взаимосвязанные этапы действий. Методы: общенаучные методы: анализ, синтез, индукция, дедукция; специальные: статистические, конкретно социологические (опрос осужденных, анализ м атериалов уголовных дел, опрос экспертов)
и др. Результаты: авторы утверждают, что эффективность уголовного наказания о значает его способность эффектив но достигать провозглашенные законодателем цели
наказания в конкретных социально -экономических условиях; уголовное наказание можно
рассматривать в качестве интегрального показателя, отражающего одновременно и
эффективность уголовно-правового воздействия в целом; единственным перспективным
способом изучения предупредительного воздействия уголовного наказания является ан ализ предупредительного воздействия всех применяемых наказаний за конкретные пр еступления как единого целого. Выводы: предлагавшиеся в настоящее время в теории
уголовного права и криминологии методики оценки эффективности наказаний, в том
числе путем анкетирования осужденных или иных граждан, не являются приемлемыми
средствами для решения данной научной задачи. Подобная информация может играть
лишь ориентирующую роль для исследователя. В качестве базовых критериев эффективности уголовного наказания могут быть использованы такие показатели престу пности: динамика и динамика рецидива преступлений, в качестве дополнительных – уровень преступности в отдельных социальных группах; уровень рецидива среди осужде нных различных социальных групп; динамика числа осужденных, в том числе совершивших
преступления при рецидиве преступлений.
Ключевые слова: уголовное наказание, предупреждение, преступность, эффективность уголовного наказания;
критерии оценки эффективности уголовного наказания; этапы оценки эффективности наказания

veloped terminological nomenclature, weak capabilities of the science of crime forecasting, the
complex nature of the interaction of various factors influencing the change in crime, making it
difficult to identify the role of criminal punis hment among those, which is noted by many scientists [81, pp. 160–162].

Introduction
Evaluation of the effectiveness of the preventive impact of criminal punishment on crime is a
pressing scientific problem, the resolution of
which promises a reduction in the material and
social costs associated with the execution of criminal penalties and an increase in the level of crime
prevention in the country. According to N. Chri stie, by means of punishment, one can control the
behavior of an individual because it prevents
them from thoughtless actions (committing
crimes) [25, p. 36]. H. Hart believed that the main
effect of criminal punishment is in proclaiming
certain standards of behavior and imposing punitive measures for deviating from those; these
measures make the deviation less attractive, and,
as a result, individuals face the problem of choice
[75, pp. 21–22].
Currently, there are a number of difficulties
in solving this problem, which include the unde-

The Concept “Effectiveness in Law”
The term “effect” (from the Latin word “effectus”) means a result, a consequence of some
reasons, actions [54, p. 1583]. The adjective “effective” is interpreted as producing the result intended. Thus, the “effect” and its derivatives “effectiveness” and “effective” mean the ability of
an action to produce a result. However,
as applied to different situations and areas of
knowledge, the content of the concept
“effectiveness” depends on the branch specifics. Sometimes it is about economic efficiency,
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the need to improve labor efficiency, efficient use
of allocated funds, advertising efficiency, etc.
It is necessary to mention one more definition
of effectiveness, according to which it is interpreted
as “...a significant ratio of changes at the output of a
non-equilibrium system to changes at the input, allowing one to determine its criteria” [55, p. 827]. It
makes sense to apply such understanding in relation
to the assessment of legal institutions’ effectiveness,
since the nonequilibrium state implies such a property of the system as controllability: exerting a legal
regulatory effect, we get a certain result, effect. It
does not make sense to apply a controlling action to
an equilibrium system, which always strives only
for its stable state.
In criminal law literature, the term “effectiveness” is applied in relation to legal regulation
[46, pp. 3–4]; criminal policy [62]; criminal law
[31, p. 251]; criminal liability [12, p. 344]; separate criminal law institutes and individual norms
[39, pp. 18–19]; system of legal penalties [58];
criminal penalties [43; 69]; certain types of punishment [4]; implementation of individual goals
of punishment [59]; judicial practice [37].
At the top level is the effectiveness of legal
regulation [46, pp. 3-4], studied in order to assess
the effectiveness of the legal system as a whole. At
the level below is the effectiveness of criminal policy. There is an opinion that the effectiveness of that
is equivalent to the effectiveness of criminal law.
Indeed, criminal law is formed in the framework of
criminal policy, whose main methods are criminalization and decriminalization, penalization, depenalization, differentiation and individualization of
criminal liability [31, p. 251]. Criminal policy is
implemented in criminal law, which means that the
“effectiveness of criminal policy” is identical to the
“effectiveness of criminal law”.
There is a similar point of view, according to
which in practice the effectiveness of criminal
policy is reduced to the effectiveness of criminal
law norms and should be evaluated taking into
account the effectiveness of individual legal institutions, branches of law and groups of branches
of law [39, pp. 12–19]. The above-stated positions differ in the breadth of understanding the

term “criminal policy”, which, besides criminal
law policy, sometimes compr ises criminal executive, criminal procedure, criminalistics policy,
etc. [45, p. 106].
The common thing among the above views is
the recognition of the need to analyze not individual criminal law norms, but their interconnected complex, independent criminal law institutions. For example, I. M. Usmanov, assesses the
effectiveness of parole together with the quality
of the legislative regulation of the rules on release
on parole, their correct application in practice,
organization of the implementation of the decisions made [65, p. 98]. We deem this approach
correct because, when studying the effectiveness
of parole, researchers should take into account the
category of the crime committed (Article 15 of
the Criminal Code of the Russian Federation), the
particular features of the punishment imposed, the
set of obligations imposed on the convicted person under Part 5 of Article 73 of the Criminal
Code of the Russian Federation, etc.
What has been said does not apply, though,
to theoretical works devoted to general problems
of the effectiveness of legal norms. In such
works, authors develop general ideas about the
effectiveness and conditions to achieve it, without
taking into account the specifics of individual
branches of law [30].
In the study of military crimes, A. A. Ter Akopov found that the effectiveness of responsibility for committing those is identical to the effectiveness of the totality of legal grounds for
bringing to justice for such encroachments. He
proposed using the coefficient calculated based on
the number of persons inclined to commit a crime
and having refrained from it as criteria for the effectiveness of criminal liability [61, pp. 289–347].
Some explanations are needed here. First, the
author understood criminal liability widely and
considered it to be including the adverse legal
consequences of committing a crime, as well as
the convict’s perception of the assigned respons ibility as an incentive to observe the rules of conduct. Second, he considered the degree of the impact of the rule of law on behavior to be the main
indicator of its effectiveness [61, pp. 289–347].
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If we proceed from the fact that law-abiding behavior is achieved by the application of criminal
law norms, then, most likely, this author means
the factual application of criminal law, more pr ecisely, the assignment of criminal punishments to
persons who have committed crimes. However, in
this perspective, the effectiveness of criminal liability is identified with the effectiveness of the
preventive effect of criminal punishment.
A. E. Zhalinsky applied the word “effectiveness” in relation to criminal law, criminal law making and the practice of criminal law application [15, pp. 819–821]. We believe that the co ncepts he used are equivalent to the “effectiveness
of criminal law”, “effectiveness of criminal policy”, and also “effectiveness of judicial practice”,
which we have already considered.
In the theory of criminal law, the evaluation

ship between the actual result achieved and the

of the effectiveness of law was originally supposed to be carried out based on optimality, cor-

concepts, etc. However, these factors are only

rectness, validity and expediency of legal norms
[21, p. 143; 30, pp. 23–24]. However, here arise a

regulation. The provisions of the current Crimi-

number of questions connected with the definitions of the corresponding concepts (“correct-

the Criminal Code of the RSFSR 1960) were

ness” and “optimality”). Optimality assumes a
compromise: either solutions that give excellent

definitions were subject to valid criticism from

results in a short period but at great expense, or,
conversely, worse results but achieved in a slower

continued to exert a preventive effect on crime.

and cheaper way. From a theoretical point of
view, the optimality criterion is of interest here

nique can cause problems in judicial practice

since, when trying to evaluate the effectiveness of
legal regulation with due account of various costs,

and, ultimately, lead to a decrease in its effe c-

goal for which the norms were created [27, p.
168; 48, p. 168]. In general, this definition seems
to be a good one, since the purpose of criminal
law regulation is quite clearly defined, for example, in Article 2 of the Criminal Code “Objectives
of the Criminal Code of the Russian Federation”.
At the same time, empirically verifiable results of
criminal punishment can be formulated.
V. A. Fedosova proposed a causal -functional target-oriented approach to evaluating effectiveness, under which, not only the effectiv eness of a norm but also its perfection was evaluated [67, p. 20]. In this regard, we should note
that the perfection of a norm depends on many
factors: the exact wordings used by the legislator, which exclude discrepancies, duplication of
indirectly related to the effectiveness of legal
nal Code of the Russian Federation (as well as
repeatedly transformed by the legislator, some
theorists, but the criminal law norms themselves
Of course, a low level of the legislative tech(for example, with ambiguous wordings used)
tiveness. Therefore, the perfection of the legal

theorists of law actually speak of optimality.
I. S. Samoshchenko and V. I. Nikitinsky

technique and legislative description is undoubtedly an important but not the main factor in law

wrote about the need to distinguish between the
concepts “effectiveness” and “optimality”. These

enforcement, and should be considered as a condition for the effectiveness of the norm.

authors determined the effectiveness depending

The authors of the monograph “Effectiveness

on the degree of approximation to the goal, utility
(the ratio between the result of applying the norm

of legal norms” distinguish between legal

and various side effects) and efficiency (material
costs necessary to ensure the functioning of the

and social

norm) [53, pp. 5–7].
Subsequently, this approach was replaced by

wardly

a functionally targeted one [67, pp. 19-20], under
which effectiveness is understood as the relation-

tant

effectiveness.

Legal

effectiveness

is about that people’s activities are straightfordetermined,

directed

by the

norm

itself, while social effectiveness is that more dissocial

consequences

are

achieved,

being the goal of public government [27, p. 48].
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We deem the idea of such a distinction rather i nteresting and useful, since the approach based on
it makes it possible to overcome the limitations
associated with the application of narrow legal
criteria of effectiveness.

include 1) compliance of the criminal law prohibition with the objective laws existing in society;
2) compliance with the criminal law principles; 3)
inevitability of punishment; 4) stability of criminal policy; 5) achieving a correspondence between the practice of sentencing and public opinion [69, p. 70].
Such a condition of effectiveness as the stability of criminal policy is of particular interest.
In our opinion, in certain circumstances this factor, which implies the immutability of criminal
law and law enforcement practice, can both increase and decrease the effectiveness of legal
norms and, in particular, penalties. Therefore,
speaking of stability, it is necessary to indicate
when it is a benefit and in what cases it leads to
failures in counteracting crime, when the sluggishness of criminal law does not allow to respond correctly to changing crime. In the absence
of economic and social upheavals, when crime is
predictable and well-studied, the immutability of
legislation would have a beneficial effect on the
speed and quality of the application of criminal
law norms. Unfortunately, the world is entering
an era of turbulence, unpredictability, when the
stability of criminal policy is equivalent to its
stagnation, a catastrophic lag from rapidly changing crime. This discrepancy occurs in the sphere
of illicit trafficking in drugs and psychotropic
substances: criminals learned to quickly change
the chemical composition of drugs and sell them
with impunity for several months, before they
appear on the list of prohibited narcotic drugs and
psychotropic substances. During this period, the
country was covered by a wave of deaths associated with the use of new drugs, and drug dealers
were ready to throw a new potion into the market,
thus leaving no way out of this vicious circle.
The stability of the law in such a situation is
equivalent to its absence. Therefore, M. D. Shargorodsky is right calling the compliance of the
criminal legal prohibition with the objective laws
of society a condition for the effectiveness of punishment.
Completing the review of the conditions
for effectiveness of legal norms described in
the theory, it should be noted that no matter how

Conditions and Criteria
of the Effectiveness of Legal Norms
In theory, the following were regarded as
conditions for the effectiveness of legal norms:
1) the correspondence of the legal norm with the
structure of society (class and social), the system
of social relations that has developed in it, the
state-supported ideology and culture; 2) the perfection of the legislation, understood as the adequacy of the legal provisions to the socioeconomic, ideological and cultural-psychological
conditions; 3) the organizational component,
which includes the activities of law-making and
law enforcement agencies; 4) the specificity of
the political and legal culture of the strata and
groups of the population represented in society,
its legal awareness; 5) the perfection of law enforcement [27, pp. 76–83].
Among the conditions for social effectiveness of legal norms, V. M. Syrykh also identifies
a number of circumstances external to the law
itself to the: the level of economic development
of society, the level of culture of its members [60,
pp. 270–273].
In contrast to the abovementioned authors,
among the conditions for the effectiveness of legal norms L. I. Spiridonov sees only those related
to the activity of the legislator and law enforcement institutions and bodies: the properties of
socially dangerous acts are reflected in the law in
a timely, correct and complete manner; criminal
law provisions comply with the norms of morality
and the level of legal awareness of the population;
legal requirements are adequate to the socioeconomic and political laws of society; criminal
legislation is stable, and legal norms are applied
uniformly; criminal and legal sanctions are combined with measures of public influence; the population is informed about the content of criminal
law, is aware of the inevitability of punishment;
criminal policy is not subject to drastic changes
[57, pp. 211–221].
According to M. D. Shargorodsky, th e conditions for the effectiveness of criminal penalties
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wonderful and perfect the legislation is, it should
be supported by the correct and uniform application of the law. As M. I. Kovalev noted, incorrect
application or actual non-application of legal
norms can devalue the most perfect legal system
[23, pp. 27–28]. Practically ineffectiveness can
manifest itself in the refusal to apply the legal
rules (refusal to initiate criminal cases), in the
wrong choice of types and amount of punishments, the spreading practice of sentencing below
the lower limit, etc.
In theory, it was proposed to perform evaluation of the effectiveness of criminal law policy,
criminal law, criminal law norms based on crime
rates. In particular, an idea was put forward
to evaluate the effectiveness of criminal policy
on the basis of information about the level, dynamics and structure of all crimes taken as a
whole, recidivism and certain types of crime [39,
pp. 12–19].
Some authors recommend considering effectiveness as achieving a goal with minimum costs

rule only when one of them entails lower costs
with the same effectiveness.
The presence of alternative sanctions in
many norms of the Special Part of the Criminal
Code of the Russian Federation does not at all
mean that assessment of the effectiveness of the
relevant penalties should performed taking into
account the economic costs of their execution.
Choosing the type of punishment, in each case the
judge proceeds from the possibility of achieving
the goals proclaimed in Article 43 of the Criminal
Code taking into account a variety of circumstances. Therefore, bearing in mind the cost effectiveness criterion, when choosing from alternative sanctions it is necessary to select only
those of them which either demonstrate maximum
effectiveness at similar costs or allow for achieving similar effectiveness at lower costs. However,
if the rule of law demonstrates high effectiveness,
an increase in the cost of its implementation may
be acceptable, providing the state has sufficient
resources.
It appears that cost criteria should be considered in the lawmaking process when assessing
the costs of implementing criminal law. However,
we deem it incorrect to apply them as a criterion
for evaluating the effectiveness of criminal law
norms.

[47, pp. 43-44; 4, p. 21]. Those are supposed to
include the material costs of lawmaking, the costs
and benefits of adopting the norm, the relationship between costs and benefits [15, p. 821], the
efficiency of the norm (costs associated with
criminal proceedings, determined by the number

Effectiveness of the Preventive Impact
of Criminal Punishment

of qualifying signs included in the subject of
proof) [14]. However, as we have already stated,

As we stated above, the concept “effectiveness” in the field of criminal law means the capability of criminal law to achieve the goals of criminal law impact. However, in criminal law, independent goals are specified only for criminal penalties. Therefore, it is possible to assess the effectiveness of the entire criminal law regulation only
based on the information on the achievement of
these goals. Unfortunately, objective indicators of
implementation may be proposed not for all goals.
In accordance with Part 1 of Article 9 of
the Penal Code of the Russian Federation,
correction involves the formation in a convict
of a respectful attitude towards the people as
such, society, la bor, norms, rules and traditions
of human society and the encouragement
of law-abiding behavior. Criminal law does not

effectiveness determined on the basis of the cost
criterion is identical to optimality, in which the
best compromise will be the one between some
deterioration in results and reduction in expenditure to an acceptable level. This indicator can
vary significantly depending on the goals and objectives that the legislator proclaims and on the
material resources available to the state. At the
same time, it is impossible to assess the effectiveness of criminal law norms without taking into
account the results achieved. And if we are tal king about preventing the most dangerous crimes
against life and health, state security and a number of others, then we can speak about the preference for particular versions of the criminal law
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specify the desired results of correction. However, there is reason to believe that they are understood differently. In accordance wit h Part 1 of Article 79 of the Criminal Code, if the court concludes that a convicted person can be corrected
without actually serving the sentence, it holds to
consider it conditional. However, in this case it is
not clear why this person committed a crime at
all. It seems likely that the possibility of correction in the Criminal Code of the Russian Federation in this case is understood as the change in the
personal values of the individual under the influence of the moral upheaval experienced by this
person when facing trial. However, such understanding of correction is not identical to how the
Penal Code understands it.
In theoretical literature, the correction of
convicts in the process of serving a sentence is
considered as a change in the personal qualities of
the individual, under influence of which the person refrains from committing crimes in the future
[48, p. 37; 38, p. 114; 35, p. 111].
Unfortunately, we see no ways to find out if
the goal of correction has been achieved. It is impossible to know whether a convict has really
changed his attitude towards basic values, revised
his ideas about life, or remained with the same
convictions and values. It is only behavior of a
person that may be subjected to objective assessment; with a certain degree of probability, it can
serve as an evidence of the changes in personality. However, even if criminal activity is resumed,
we cannot always claim that it is ineffectiveness
of the punishment served earlier to blame for the
recidivism.
A number of other circumstances also make
it difficult to assess the effectiveness of the correctional impact of criminal punishment. In Russian criminology, it is widely believed that co mmitting crimes is causally related to deformations
in personality that have occurred as a result of
some negative impacts [26, pp. 176–177]. Similar
views are reflected in the provisions of both criminal and penal legislation. Under this approach,
the position of the legislator, considering correction to be one of the goals of criminal punishment

seems to be justified: there appear precisely defined goals of the application of correctional impact (personality deformation) and its methods
(work, educational work, etc.). However, there
are other views, which could potentially lead to
revising the issue of the nature and methods of
correctional treatment. For example, Yu. M. A ntonyan sees the cause of crimes in many cases in
the unconscious experiences of the individual [2,
pp. 110–112]. E. A. Pozdnyakov shows that adh erence to norms is not characteristic of human nature. According to this author, the tendency to
deviate behavior is, in fact, a norm for a person
[49, p. 181]. This assumption, which excludes
even a theoretical possibility of correction, is evidenced by a huge number of latent crimes, a high
proportion of the persons who have committed a
crime for the first time and who have not previously been on file, and the population’s tolerance for certain types of crimes. A similar opinion
was expressed by I. Ya. Kozachenko: a person
developing in an unhealthy bio-sociosphere cannot be perfect [24, p. 115].
The circumstance that cast doubts on the
possibility of assessing the effectiveness of the
correctional impact of punishment is the considerable difficulty in predicting human behavior.
Nobel Prize winner, American physiologist and
biochemist George Wald demonstrated that, a lthough human behavior is determined by the
unique set of biological (genetic) features and
personal history of the person, it is nonetheless
unpredictable and cannot be forecasted [64,
pp. 82–83].
As I. R. Prigozhin notes, until recently, cla ssical science dealt with mainly linear systems,
whose position is determined by their previous
state. However, in the presently observed world,
such predictable systems make up only a tiny fraction. In most cases, forecasting is only possible in
very narrow limits. Most systems are non-linear.
As a result of a strong impact, at certain moments
such

systems

fall

into

bifurcation

points,

that is, points at which an arbitrarily small external
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effect can entail arbitrarily large changes in the
behavior of the entire system [50, p. 46].
Therefore, in accordance with the ideas of
I. R. Prigozhin, the prognostic capabilities of
science are limited to the time periods between
the bifurcation points.
It seems that the ideas of I. R. Prigozhin can
be extended to the prediction of individual criminal behavior. It is traditional for Russian crim inology to view society and a person as predictable systems: having information about the person, his environment, family background, etc.,
we can determine the likelihood of his committing crimes in the future [13, p. 472]. Unfortunately, modern society is not stable. Extreme
situations arise in the life of each of us, in which
case further actions are carried out spontaneously, without considering and taking into account
possible negative consequences. The society experiences a huge number of bifurcations, which
significantly limits the predictive capabilities of
social sciences [51, p. 276]. This is also true in
relation to the possibility of forecasting the behavior of individuals.
In this light, the data presented in criminology about the random nature of many crimes are
perceived in a new way. As A. E. Zhalinsky and
A. A. Gerasun showed, most of the murders,
rapes, and robberies were committed spontaneously, unexpectedly for everyone [16, pp. 4–5].
This may mean that in their behavior, personal
values and convictions the perpetrators did not
stand out against the background of the majority
of population and did not cause the corresponding
anxiety.
According to the information given by A. F.
Zelinsky, in 85 % of cases, violent crimes were
committed unintentionally: in 31.2 % of those
convicted of such crimes, the intent to commit a
crime arose at the time of the meeting the victim,
in 24 % – during an argument, 1in 0.8 % – during
a fight, in 7 % – as a reaction to an insult, violent
or other illegal actions by the victims; 12 % of
those interviewed said they had no criminal intent
and found it difficult to explain their behavior.
More than 2/3 stated that they had normal and

often friendly relations with the victims before the
encroachment [17, pp. 53–54].
In the materials of a survey that we conducted among convicts, one of the most common
answers to the question “why did you commit a
crime?” was “mischief” (22.8 %). 20.0 % of the
respondents stated such reasons as “coincidence”,
“spontaneity”, “contingency”, “self-defense”,
“through stupidity”, etc.
These data indicate the extreme complexity,
not to say fundamental impossibility, of predicting human behavior for a long term. This conclusion is directly related to the goal of correcting
convicts. Courts, when deciding on exemption
from criminal punishment (for example, with parole), take into account the possibility of achieving it without further serving the sentence. According to judicial statistics, in 2015, out of
239,794 persons who had an unspent conviction
at the time of the trial, only 115,601 (48.2 %)
served their previous sentence in full1. In 2017,
the number of those who had fully served their
previous sentence decreased to 43.5 % (100,960
out of 231,616 convicts who had a criminal
record)2. Consequently, in respect to the majority
of convicts who had been released on parole before, the assessment of the degree of their correction and predictions of individual behavior based
on it turned out to be incorrect.
It should also be noted that correction, according to Part 1 of Article 9 of the Penal Code
means that the beliefs of the individual and their
system of values should be brought to the generally accepted norm. At the same time, in Russia
there has developed a situation characterized by a
sharp property stratification of society, and so it is
difficult to speak about the existence of generally
1

See: Report of the Judicial Department at the Supreme Court
of the Russian Federation for 2015 in form 11 “Report on the
composition of convicts, the place of crime”, section 2 “Characteristics of the crime, its relapse and repetition” [Electronic
resource]. Available at: http://cdep.ru/userimages/sudebnaya_
statistika/2015/k5-svod-2015.xls (accessed 27.12.2016).
2
See: Report of the Judicial Department at the Supreme Court
of the Russian Federation for 2017 in form 11 “Report on the
composition of convicts, the place of crime”, section 2 “Characteristics of the crime, its relapse and repetition” [Electronic
resource]. Available at: http://cdep.ru/userimages/sudebnaya_
statistika/2017/k5-svod-2017.xls (accessed 20.07.2018).
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accepted norms of morality. In society, there a ppeared separate groups of the population, united
by an equal property status and relation to the
means of production. Such groups are characterized by specific norms of morality. As K. Marx
pointed out in this regard, the mode of production
of material life determines the social, political,
and spiritual processes of life in general. Not the
consciousness of people determines their being,
but, on the contrary, their social being determines
their consciousness [36, p. 7].
The skepticism regarding the possibility of
correction is shared by the convicts. In course of
the survey, only 19 % of respondents unconditionally recognized the possibility of correction
by punishment, while 29 % answered negatively,
and 52 % put the possibility of correction dependent on the persistence of the individual’s antis ocial orientation.
Thus, the only objective criterion to assess
correction is not committing new crimes by a person, which in practice is identical to achieving the
goal of special prevention.
At present, in theory there is also no clarity
with regard to the goal of achieving social justice.
A number of scientists spoke out against its fixation in Article 43 of the Criminal Code of the
Russian Federation [63, p. 350; 33, p. 109]. Others note its compensatory nature, consisting in the
restoration of the violated rights and interests of
the victims [28, p. 21; 41, p. 364]. Still others believe that it is achieved by imposing punishment
commensurate with the gravity of the crime
committed, personality of the perpetrator [1, p.
45]. Some scientists understand it as the need to
satisfy the sense of justice of the victims and the
whole society, as well as the inevitability of punishment [18, p. 13].
If we assume that restoration of social justice
is achieved by bringing to criminal liability and
imposing punishment, then problems of evaluating
the effectiveness of this goal do not arise: punishment has been imposed, which means that social
justice has been restored. Such an assessment exists in public opinion. For example, American
scientists note that the population considers impri-

sonment the fairest punishment [73, p. 223]. This
is also indicated by other studies [77].
However, under this approach, the effectiveness of the accomplishment of the goal is connected not with the execution of the punishment
but with the formal procedure of imposing it:
upon observance of the procedure, the goal of
restoring social justice is immediately attained.
However, it is clear that, with such an approach
there is a substitution of the goal of criminal punishment with a procedural purpose.
If restoration of social justice is regarded as
bringing the social relations violated by a crime to
the initial state, then, as V. G. Gromov points out,
it cannot be achieved in cases of murder, injury to
health, material damage, and a number of others
[11, p. 156].
G. V. Verina connects restoration of social
justice with restoration of the moral and psychological calm of the population, the authority of the
law, the public relations violated by the crime,
and bringing the criminal to justice with imposition of a fair penalty [8, p. 139]. In our opinion,
imposition of a fair penalty on the guilty person,
cannot constitute a specific content of the goal of
restoring justice, because in this case there occurs
implementation of the criminal law principle of
justice (Part 1 of Article 6 of the Criminal Code
of the Russian Federation): punishment and other
measures of criminal law applicable to the person
who committed a crime must be fair, that is, appropriate to the nature and degree of public danger of the crime, the circumstances of its commission and the identity of the perpetrator. In other
words, the imposition of a fair punishment on a
convicted person is not the goal of the institution
of punishment but only one of the means to accomplish the tasks of the Criminal Code of the
Russian Federation.
Currently, most of the convicts in Russia are
individuals who do not have a specific source of
income (Fig. 1).
The crime rate among the unemployed, especially men, is many times higher than the corresponding level for working citizens (approximately
30 times). Most convicts serving sentences of imprisonment do not have higher education. Undoubtedly, some of them delibera tely take an antisocial position.
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However, the majority lost their jobs due to defor-

Foreign authors believe that the justice of

mations of economic and social relations, that is,

criminal punishment is a means of achieving so-

due to social injustice, which is inherent in our so-

cial justice and peace in society [74]. Despite the

ciety to some extent. Therefore, its restoration by

importance of the goal of restoring social justice,

imposing criminal sanctions on such persons is

no objective criteria for its achievement are pro-

problematic.

posed in theory. In this situation, surveying cit izens about their assessment of the current practice

In this situation, the application of criminal

of sentencing appears to be the only option.

punishment not restores but only exacerbates so-

Thus, in terms of the purposes of correcting

cial injustice, which in some cases serves as the

convicts and restoring social justice, it is rather

reason for committing a crime. Сitizens who took

difficult to find objective criteria to assess the

a false step find themselves in a situation even

effectiveness of their implementation.

worse than that they had before committing a

The situation is different with respect to the

crime, while more affluent criminals (for exam-

third goal of criminal punishment – crime preven-

ple, bribe takers) are likely to avoid severe pu-

tion. In the criminal law theory, there are objec-

nishment. It is clear that it is impossible to restore

tive criteria proposed for assessing its achieve-

social justice in full by means of punishment

ment – the dynamics of recidivism, which charac-

alone. Therefore, all that remains for the judges is

terizes the effectiveness of individual prevention

to show the greatest possible leniency towards the

and the dynamics of crime, reflecting the effec-

disadvantaged.

tiveness of general prevention [69, p. 61]. Ac-

In course of the survey we conducted, when

cording to some authors, evaluation of the effec-

asked the question “Which punishment is more

tiveness of punishment may be limited to study-

effective: strict or fair?”, the overwhelming ma-

ing its preventive effect [40, p. 16]. Such an ap-

jority of the convicts (92 %) answered “fair” and

proach seems appropriate, since the goal of crime

only 8 % chose “strict”. However, only 47 %

prevention has historically been viewed as the

agreed that their punishment was fair, while 53 %

primary, and sometimes the main goal of punish-

considered it unjust.

ment [3, pp. 105–106].
156

Methodological Issues of Evaluating the Effectiveness…

At the same time, attempts were made to investigate the effectiveness of achieving the goal
of correcting convicts. In particular, S. M. Frol ova, suggests evaluating the effectiveness of correctional works assigned to minors based on the
data on the level of recidivism [68, p. 58]. Thus,
as the correction criteria she uses repetition of the
crime, the dynamics of which M. D. Shargorodsky proposed to use when evaluating the effectiveness of special prevention. It turns out that,
based on crime rates, we cannot offer different
criteria for correction and for prevention of
crimes. This circumstance testifies, firstly, to the
difficulty of distinguishing between empirical
manifestations of correction and private prevention of crimes and, secondly, to the primacy of the
goal of prevention of crimes, which absorbs the
results of correction.
We believe that the preventive effect of p unishment would be maximized when imposing
fair punishments. This follows from the results of
our survey of convicts, presented above. Therefore, it would not be a great exaggeration to regard effectiveness of the preventive impact of
criminal punishment as an integral indicator reflecting, among other things, the quality of convicts’ correctio n, fairness of the punishments imposed, and effectiveness of criminal punishment
in general.
It is also necessary to distinguish between the
concept “effectiveness of criminal punishment”
and related concepts used in the criminal law
theory, first of all, “effectiveness of execution of
certain types of punishment”. It seems that they
should not be confused, since in the first case we
are primarily interested in achieving the goals of
criminal punishment, while in the second – in the
quality of its execution.
According to B. S. Biksitova, who studied
effectiveness of the execution of criminal punishment in the form of imprisonment, effectiveness of the functioning of places of confinement
and other law enforcement institutions is measured by the “success” in enforcing sentences and
achieving the goals of punishment [4, p. 24]. It
would be possible to fully agree with this state-

ment provided that the in all cases courts correctly apply the criminal and procedure law and impose such punishments that best facilitate the accomplishment of goals proclaimed in Article 43
of the Criminal Code of the Russian Federation. If
such a situation took place in reality, then, prob ably, the Supreme Court of the Russian Federation
would not need to periodically adjust the operation of lower courts, nor would crime researchers
have the need to analyze judicial practice with
respect to its effectiveness.
However, in sentences there may occur inaccuracies in the qualification of acts, and punishments do not always correspond to the personality
of the offender. Therefore, the authorities in
charge of the execution of criminal punishments
can contribute to achieving the goals of criminal
punishment only within the limits of their competence; and successful execution of an unjustified
sentence is unlikely to increase the effectiveness
of criminal punishment.
In some cases, the very procedure for the execution of criminal punishment is imperfect. This
is evidenced by the fact that convicts who have
served their sentences show a tendency to recidivism mainly during the first year after their release.
This speaks of the shortcomings in preparation for
release. Therefore, as can be seen from the graph
in Fig. 2, the maximum probability of recurrence
of crime exists in the first year after release from
serving a sentence, which is explained by the
highest level of maladjustment to the conditions
of living in freedom, which leads to conflict situations, excessive drinking alcohol, repeated
crimes. It is not by chance that in many countries
there is a probation system widely used to more
successfully prepare convicts for life in freedom
and to deter them from committing new crimes
[78, 80, 81, 82].
However, it would be wrong to deny the influence of the quality of execution of a criminal
punishment on its effectiveness. The weakening
of the supervision of convicts, the indulgence
in violations of the regime of detention in correctional institutions can significantly weaken the
effectiveness of punishment. Of the same effect
157

Bytko S. Yu., Varygin A. N.

are various manifestations of aggression towards
convicted on the part of staff, with their intensity
depending on a variety of factors, as researchers
note [76, pp. 17–18]. It is noted that many of those
sentenced to deprivation of liberty suffer from various mental illnesses and, first of all, depressive
disorders [72, p. 463].
Therefore, effectiveness of the execution of
criminal punishments should be considered a conditional constant, which, by virtue of its constancy,
that does not significantly affect the dynamics of
crime and is taken into account as a criterion of the
effectiveness of criminal punishment.
Another fact testifying to the imperfection of
the procedure for serving sentences is that crimes
committed recurrently are, as a rule, more dangerous than those for which the person had previously
served a sentence.
For instance, from the reports of the Judicial
Department at the Supreme Court of the Russian
Federation, it follows that among all people who
recurred after being released from serving a sentence of imprisonment, 75.2 % were convicted
again for grave and especially grave crimes [22,
p. 169]. In 2014, 610 people committed murder in
course of an especially dangerous repeated relapse
into crime, while in course of relapse and dangerous relapse such crimes were committed by 642

and 581 people correspondingly. In other words,
2/3 of the murderers began their criminal career
with less serious crimes1. A similar picture is observed for other particularly serious crimes. In
general, this is also typical of other countries. For
example, according to the data of American researchers, two-thirds of those convicted of felonies
and being on probation mode were arrested again
or for a serious crime [79, p. 46]. Thus, effectiveness of the preventive impact of criminal punishment is determined not only by the quality of its
execution but also by the perfection of the legislatively established procedure for serving punishment and, especially, preparing for release from
serving it.
The situation is somewhat different with the relationship between the concepts “effectiveness of
punishment” and “effectiveness of judicial practice”.
V. S. Minskaya uses this term when analyzing effectiveness of punishments for corruption
crimes, though, not clarifying its content. From
the context, it can be concluded that she considers judicial practice in cases of corruption crimes
to be ineffective, since the courts do not fully
use the punitive potential of criminal penalties.
1

See: Report of the Judicial Department at the Supreme Court
of the Russian Federation for 2014 in form 11. “Report on the
composition of convicts, the place of crime”.
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Fig. 3. Terms of imprisonment for murder and intentional infliction of grievous bodily harm
(Articles 105, 111 of the Criminal Code of the Russian Federation)
The perfection of the law in the absence of the
will to apply it is, in her opinion, the key to the
ineffectiveness of the fight against crime [37,
p. 60]. Thus, effectiveness of judicial practice is
put by this author in direct dependence on the use
of the punitive potential of punishments.
S. M. Inshakov approaches the definition of
this concept somewhat differently: comparing
the world and national tendencies of sentencing
those previously convicted, he concludes that
our courts show unjustified softness towards the
most dangerous categories of criminals [19, p.
41]. Therefore, the ineffectiveness of judicial
practice, in the opinion of this scholar, is as the
study of judicial statistics shows, the amount of
penalty imposed is not evenly distributed between the lower and upper limits of sanctions (as
one would expect if proceeding from the fact
that the exact public danger of the particular
crime and the personality of the criminal is random). In most cases, there is a distribution of
penalties which is close to normal, with a characteristic “bell” shape, such as, for example,
in Fig. 3.
This type of distribution is characterized by
the fact that with a high degree of probability the
analyzed value lies in a relatively narrow range,
which may indicate coordination of the activities
of the courts when choosing the amount of penalties for certain types of crimes.

A very interesting situation has developed
with the practice of imposing penalties for receiving a bribe (Article 290 of the Criminal Code of
the Russian Federation). In most cases, the courts
impose unreasonably lenient punishments, which
do not correspond to the danger of bribery and the
needs of combating this phenomenon, widely imposing penalties below the limit established by
the relevant part of Article 290 of the Criminal
Code of the Russian Federation.
The courts also do not share the concern of
the legislator about the need to toughen the liability for pedophiles. Strengthening the punishment up to life imprisonment for violent
sexual crimes against juveniles, presented in the
press as a big step forward in protecting the
rights of children, turned out to be untapped by
the courts.
All this considered, it looks like there is
some independent judicial policy, and when i mposing punishments the courts are guided not only
by the limits of penalties established in the Criminal Code of the Russian Federation but also by
some unofficial policies. For example, according
to the position of the US judges, “strong” criminal
cases (sentences for which will not be appealed
and annulled) are those in which jurors participate, the guilty person admits his guilt, and the
guilty person is a dangerous criminal deserving
severe punishment [71, p. 623].
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time interval, for example, after 1993, when the
rise in crime was replaced by a short-term recession, he would have obtained different results,
and if the study period lay between 2006 and
2012, the conclusions about the effectiveness of
crime would be opposite to those justified in the
work. Similar data on the ineffectiveness of the
general preventive impact of the threat of criminal
punishment for murder and deliberate infliction of
grievous bodily harm were received by
S. V. Maksimov, who compared rates and factors
of crime as of 1985 and 1990. This author also
did not take into account long-term fluctuations of
crime [34].
The disadvantages of the approach proposed
by V. A. Nikonov are seen in the following:
– the use of linear regression analysis is permissible only under the conditions when the dependent variable (in V. A. Nikonov’s research –
crime rate) is directly proportional to the independent variable, the predictor (which is the proportion of a particular type of punishment). However, the complex behavior of crime rejects the
hypothesis about the presence of such a relationship between the analyzed data series. The nonlinear nature of the relationship between punishment and crime means a strong influence of other
factors. And here we are faced with another problem – these factors must first be discovered and
satisfactorily explained;
– the author manipulates data for the interval
of five years, believing that in the conditions of
socio-economic and legal instability, the choice of
the five-year period is “as a reasonable option”
[42, p. 22];
– V. A. Nikonov chose a low level of late ncy as one of the criteria for the selection of
crimes to assess the effectiveness of the punis hments imposed [42, p. 19]. Such a requirement
was predetermined by the nature of the calculations carried out to assess the effectiveness. The
high degree of latency does not allow for performing correct calculations being the basis of
V. A. Nikonov’s method. At the same time, such
a rigorous selection of crimes for analysis reduces the overall value of the study, limiting its

Model of Evaluating
the Effectiveness of Punishment
In considerations concerning judicial practice, some issues of analyzing the effectiveness of
punishment were raised, for which reason some
explanations should be given with regard to the
proposed model of its assessment.
We knowingly abandoned the use of the term
“methodology”, which implies a well-defined set of
research methods and sequence of their application.
Instead, a less stringent term “model” is proposed,
which is not about mathematical modeling but about
basic assessment methods suitable for analyzing
penalties for most crimes, as well as for particular
ones, taking into account their peculiarities.
For a complete mathematical solution of this
problem, currently there is a lack of theoretically
meaningful knowledge about the causes and conditions of crime. This statement may seem paradoxical: the phenomenon of crime, its causes and
conditions have been the subject of close study by
criminologists for a long time. General ideas
about the determinants of crime and its mechanism are set out in theory in sufficient detail. However, so far there have been no successful attempts
to implement mathematical models of crime, and
the method of its mathematical modeling has been
untapped by many criminologists so far.
Examples of “blunders” of mathematical
models are given in the work by V. A. Nikonov
[42], which studied the effect of criminal punishment on crime by analyzing the correlation coefficients between series of data on the level of particular types of crimes and the proportion of certain types of punishments applied to those convicted of such crimes in the total mass of punishments for these acts for the period from 1988 to
1992. Based on the data obtained, the author calculated coefficients for the regression equation
expressing a linear relationship between the intensity of the application of punishments and the
level of crime. Currently, the results of this study
turn out to be untapped. The reason is that in his
work the scientist relied on information obtained
for the period of rapid growth of crime. However,
if the author conducted a study for a different
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application to a number of high-latent crimes,
which traditionally include tax crimes, encroachments in the sphere of illicit trafficking in
narcotic drugs and psychotropic substances, and
a number of others. As for the restrictions ass ociated with a high level of latency of certain
types of crimes, it was S. M. Inshakov who tried
to overcome those. According to this author, the
effectiveness of punishment should be evaluated
by the actual dynamics of crime [19, p. 33]. He
explains the fluctuations of crime (at the time of
his writing the paper, there was information only
about a sharp decrease in crime in 2002) with the
introduction of the new Criminal Procedure
Code of the Russian Federation, which created
difficulties in proving the fact of a crime being
committed by a certain person [19, p. 33]. According to this logic, the growth of crime with a
peak in 2006 reflects the successful application
of the provisions of criminal procedure legislation by law enforcement agencies. However, fu rther changes in crime, in particular, its rapid d ecline after 2006, are not explained in this way.
However, an attempt to reduce the fluctuations
of crime only to the influence of the new Criminal Procedure Code of the Russian Federation
leads the author to errors in the assessment of
the actual dynamics of particular crimes. Our
own analysis did not provide any corroboration
for Inshakov’s conclusion about high latency of
murders [5], and in the case of crimes in the
sphere of illicit trafficking in narcotic drugs and
psychotropic substances, the latency level was
significantly underestimated [6]. Thus, conclusions about the effectiveness of punishments that
are made based only on estimated values of the
actual dynamics of crime can also lead to incorrect results.
We believe that S. M. Inshakov’s position
on the non-representativeness of information
about registered crimes and the need to evaluate
the effectiveness of punishments only based on
the actual dynamics of crime requires adjustment. If we have no reliable evidence of the high
latency of a particular type of crime, then the use
of official criminal statistics is fully justified.

However, it is also acceptable in the cases when
we have good reason to believe that the level of
latency of the investigated crime did not changed
significantly in the selected interval. In such a
case, the dynamics of the crime recorded correctly reflects the trends of actual crime and, therefore, can be used for analysis.
However, if there are assumptions that the
latency level is so high that we can rather approximately estimate only the order of this magnitude, then the task is significantly complicated.
In such situations, firstly, it is necessary to prove
that the level of latency excludes the possibility
of obtaining an idea of the actual dynamics of
this type of crime. Secondly, it is necessary to
search for empirical data indicating the presence
or absence of the preventive effect of criminal
punishment beyond the bounds of criminal statistics. In this case, we proceed from the assumption that criminal punishment performs not only
a protective but also a regulatory function, thus
influencing the behavior of citizens. There are
some compelling examples. For instance, in November 2013, in one of his speeches, President
of Russia V. Putin criticized the procedure for
initiating criminal cases on tax crimes only
based on information of tax control authorities.
Liberalization of legislation, which was supposed to contribute to an increase in tax collection, led to the opposite result [52]. A sharp reduction in the number of criminal cases involving tax crimes in 2013 led to an increase in tax
and charge arrears. Thus, the preventive effect of
criminal penalties for tax crimes can manifest
itself in the dynamics of tax collection.
In another case, initiation of criminal proceedings against doctors who, according to the
prosecution, were preparing to kill for the purpose of transplanting human organs, led to the
suspension of many similar operations throughout the country [66]. Thus, the effect of a criminal law prohibition may well be detected by
analyzing information about various social
processes.
Taking into account the above, it is possible to formulate the reasons why mathematical
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modeling, in our opinion, is not widely used in

dynamics of crime, then, taking into account the

criminological research:
– during the periods of uniform development

data on crime behavior obtained at the first stage,
the conclusion about the effectiveness or ineffec-

of society, mathematical models demonstrate high
prognostic capabilities. However, at such periods

tiveness of the general preventive impact of criminal penalties imposed for this crime is justified.

the demand for mathematical methods in criminology turns out to be insignificant, since they

The record of global crime trends makes it possible to avoid erroneous conclusions related to the

only state what is obvious without additional mathematical tricks;

use of short time intervals.
4. An analysis of the judicial practice of sen-

– for high latent crimes, it is problematic to
build uniform models not only because of the lack

tencing is performed, the most common penalties
for this type of crime are identified, their charac-

of reliable data, but also because social effects of
the punishments provided can be very diverse;

teristic terms and amounts, the dynamics of relapse are determined and the conclusion about the

– in periods of instability, the results of
crime forecasting are most in demand by the state.

effectiveness of a special prevention is substantiated.

However, in such periods mathematical models
fail to provide valid results and, therefore, again

5. In cases when the penalties provided for a
specific type of crime are recognized as effective,

turn out to be untapped.

proposals are developed for their optimization.

Based on these considerations, the model for
assessing the effectiveness of criminal penalties

These should include a reduction of the length or
amount of penalties, a change in the structure of

might include the following stages:
1. The general stage for assessing the effec-

the punishments imposed, etc.
6. If the punishments are ineffective, then the

tiveness of punishments used for all crimes consists in determining the factors that most strongly

reasons why they do not have a preventive effect
are determined, measures are proposed to im-

influence the behavior of crime at the present
time, in particular, its periodic fluctuations. The

prove the punishments or other measures of general or special prevention of the corresponding

goal is to understand the significance of the punishment among a number of other factors deter-

crimes.
The list does not mention assessment of the

mining the state of crime. At this stage, it is possible to determine the effectiveness of criminal

effectiveness of punishments applied for specific
crimes. Some explanation should be given on this.

penalties imposed for crimes with a low level of
latency.

V. A. Nikonov, when analyzing the effectiveness of criminal punishments used for specific

2. In cases when there are doubts about the
representativeness of official criminal statistics on

crimes, calculated the proportion of a particular
punishment in the mass of criminal law measures

a specific type of crime, it is necessary to assess
its level of latency. If it is large and exceeds the

applied for this crime during the period under
study and compared it with the level of a specific

registered indicators many times, then the effectiveness evaluation is performed with the use of

type of crime for same time. Thus, his calculations theoretically allow us to evaluate the effec-

indirect indicators characterizing the impact of
criminal punishment on social processes.

tiveness of each of the penalties applied for a particular crime. In addition, this author attempted to

3. If it is established that the registered indicators generally reflect the actual state of a par-

assess the effectiveness of certain types of punishment in the entire array of crimes for the stu-

ticular type of crime, or the level of latency is
stable and does not affect the assessment of the

died period.
This technique has several disadvantages.
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In particular, the chosen approach assumes

in the sense that the level of their use is not so

that punishments have a preventive effect independently of each other. In other words, citizens

high that the idea of impunity has formed in the
public consciousness. Thus, one of the reasons for

who intend to commit a crime are equally apprehensive of imprisonment, correctional labor, and

the low effectiveness of criminal penalties for
accepting a bribe is that the penalty of deprivation

fines, as well as other punishments provided for
the crime they are preparing. However, it seems

of liberty is imposed too rarely.
The exclusive role of deprivation of liberty in

that the situation is somewhat different: if a person takes into account the likelihood of punish-

the nomenclature of all punishments provided for
by the sanctions of certain articles of the Criminal

ment, then, most likely, he will be guided by a
more severe punishment from among the possible

Code of the Russian Federation leads us to an important conclusion: in cases where punishments

ones. Such an approach is natural for a person and
is reflected even in proverbs: “hope for the best,

for certain crimes are considered effective, it is
necessary to optimize them. In our opinion, the

prepare for the worst”, “if you want peace, prepare for war”. In course of our survey of convicts,

essence of optimization is to gradually reduce the
proportion of imprisonment in the total mass of

when questioned “Did you have fear of possible
punishment while preparing and committing the

punishments provided for the corresponding encroachment. It is an open question to what level

crime?” only 58 people out of 939 (6.2 %) said

this reduction is possible, and only practice can

they expected a milder punishment. According to
the results of a survey of students at higher educa-

answer it.
Another disadvantage of the method chosen
by V. A. Nikonov is that the proportion of a particular type of punishment in the mass of all
measures used is not an independent variable in
the context of the calculations. Its value depends
on the proportion of other punishments, so that a
decrease in the proportion of one punishment automatically increases the proportion of other
measures, which as a result will be interpreted as
ineffectiveness for one punishment, and vice versa for another. We believe that the approach taken
by V. A. Nikonov could have wor ked during an
experiment in several regions of the country, in
course of which in one of regions the courts
would apply some certain types of punishment for
the crimes committed while in another place –
some others. However, such an experiment is unlikely to be performed. The above is also true
about the method proposed by S. M. Inshakov. He
evaluated the effectiveness of individual criminal
penalties by questioning convicts. They were
asked such questions as: “Would you attempt to
commit a crime with an idea of impunity, if you
knew that the law provides for a fine for
the planned crime?” [19, p. 44]. Such a formulation of the question seems to be not quite correct,

tional institutions and technical schools, 77 % of
those surveyed stated death penalty and imprisonment as the most effective punishments.
The exceptional place that imprisonment
takes in the ideas of punishment indicates that if
this measure is provided for by the sanction of the
relevant article, then it is not so important what
other alternative punishments are provided for by
the legislator for this crime. The threat of deprivation of liberty is an important element of both
general and special prevention, since in cases
where a subject got a lighter punishment for the
first crime, the probability of being imprisoned
for repeated infringement increases dramatically.
Thus, there are compelling reasons to believe
that for penalties provided for the commission of
certain crimes to be effective, the sanction of the
relevant article must necessarily provide for imprisonment. And practice goes this way – a vast
majority of articles provide for this punishment.
Apparently, the impact of other types of punis hment on crime is much weaker. Therefore, one
can speak about the effectiveness of some other
punishments provided for individual crimes only
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since it is divorced from life. In real, not hypothetical, legislation sanctions are always alternative. Therefore, the question is speculative, suggesting some hypothetical situation. The responses should be evaluated accordingly.
An attempt to assess the effectiveness of certain types of criminal punishments by comparing
their proportion in the mass of punishments imposed for the studied period with the dynamics of
crime during the same time seems to be incorrect.
V. A. Nikonov considers the result obtained to be
the effectiveness of a particular type of punishment. However, such an interpretation seems
doubtful, as if doctors, for example, determined
the effectiveness of treatment by measuring the
average temperature of patients, not taking into
account the specifics of individual diseases. Criminal punishment, like medical treatments, cannot
be equally effective for all crimes. For individual
offenses, it does have a pronounced preventive
effect, but for others – not. Averaging the results
is obviously meaningless. How can one interpret
the conclusion “about the absence of an overall
preventive effect of deprivation of liberty on
crime in general and its effectiveness only in relation to individual crimes”? [42, p. 28] Is it necessary to abandon this type of punishment at all? Or
do we need to study its effectiveness not only
based on certain types of crimes, but for each one
from the enormous number of those, as provided
for by the current Criminal Code of the Russian
Federation? Or maybe it is necessary to increase
the proportion of this punishment in the array of
all criminal law measures applied for individual
crimes?
With the calculation method chosen by the
author, punishment will only be effective if its
proportion changes in the same way as the dynamics of all crime. The disadvantages of this
approach were mentioned above.
For the same reasons, evaluation of the effectiveness of the system of punishments as a whole
seems non-informative. Strictly speaking, the punishment system cannot be effective or ineffective, since it does not apply as such. Only certain
types of punishment are imposed. In addition, the

penalties provided for in the Criminal Code of the
Russian Federation are applied extremely irregularly – imprisonment for a certain term, fine, correctional work, restriction of freedom are imposed
on the overwhelming number of convicts, while
the share of other types of punishment fluctuates
at the level of statistical error and does not actually affect the prevention of crimes. Therefore, in
attempts to assess the effectiveness of the entire
system of punishments, we will inevitably transfer the preventive effect of the most common
types of punishments to others, which are applied
much less frequently, thus again receiving the
aforementioned “average temperature”. We b elieve that the correct wording of the question proposed by the researchers, in this case, may sound
like this: “Is the criminal punishment in its
present form capable of preventing crime?”.
Taking into account the above, the only
promising way to study the preventive effects of
criminal punishment is to analyze the preventive
effects of all penalties applicable for a particular
crime as a whole. A methodically correct answer
may sound like this: “The punishments applied
for a particular type of crime are effective (ineffective).”
It should be recognized that the legislator
highly appreciates the ability of criminal sanctions not only to prevent crimes but also to perform a regulatory function. And, as it seems to us,
this high assessment has led to negative consequences associated with the unjustified expansion
of the scope of criminal repression.
Criteria for Evaluating
the Effectiveness of Punishment
It was shown above that of all the goals of
criminal punishment, only for the prevention of
crimes it is possible to propose criteria that would
allow for evaluating the effectiveness of achieving it on the basis of objective empirical data. In
this regard, M. D. Shargorodsky considered the
dynamics of the relapse of crimes, characterizing
the effectiveness of individual crime prevention,
and the dynamics of crime, reflecting the effectiveness of general prevention [69, p. 61].
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We believe that these criteria can be taken as
basic in assessing the effectiveness of the preventive impact of criminal punishment with some
clarifications.
Since the study of the effectiveness of criminal punishment should be conducted in relation to
individual types of crimes, the basic criteria for
effectiveness in this case will be the dynamics of
a particular type of crime and the dynamics of the
level of recidivism for this type of crime.
However, there arise problems concerning
interpretation of these indicators, since they are
formed under the influence of not only criminal
penalties but also many other factors. Below are
some of them:
1. Recommission of crimes is not necessarily associated with the presence of a stable antisocial orientation of the individual. It may be the
result of coincidence, emergence of new motives, fundamentally different from those behind
the crimes committed earlier. Persons who have
served long prison terms are not adapted to the
conditions of independent living, lose many social skills, after being released they try to behave
following the patterns inherent in places of detention, which provokes conflicts with others. In
course of questioning convicts, we paid attention
to the fact that commission of violent crimes by
persons who had previously served their sentence was often explained by them as a reaction
to an insult. For those who committed a crime
for the first time, such a motive can be traced
much less frequently.
2. A significant role is played by the criminality of freedom deprivation places, producing a
relapse of crimes. We often cannot say whether it
is a consequence of the ineffectiveness of criminal punishment or the conditions under which the
punishment was served caused deformations in
the convict’s personal values formed his ties with
the authorities of the criminal underworld, which
in the aggregate led to repeated crimes. Criminality (the ability to generate crime) of freedom deprivation places has long been the subject matter
of scientific study. More than a hundred years
ago, M. N. Gernet called prison the factory of

crime [9, p. 44]. After a century, this problem remains unsolved [11, p. 156].
We believe that the imperfect procedure for
preparing convicts for release makes a significant contribution to the formation of an array of
recidivistic crimes. As noted in special studies, a
significant part of those released from correctional institutions have lost family and family
ties, communication skills, do not have means of
subsistence, have lost professional qualifications
demanded by the market [29, p. 5]. In our opinion, this explains the intensive repetition of
crimes among ex-prisoners immediately after
being released from serving a sentence of imprisonment. This idea will be presented in more
detail below.
3. For a number of crimes, relapse (and this
mainly refers to a special relapse) does not exist
as a mass phenomenon. The most typical exa mple of this is misconduct. As can be seen from
special studies, most perpetrators of such crimes,
e.g. those who received a bribe, are positively
characterized [10]. After being released from
serving a sentence, they, as a rule, cannot occupy
positions associated with taking bribes, which
rules out a special relapse on their part. Similarly, the possibility of special recidivism is excluded when there is imposed additional penalty
related to the prohibition of engaging in a certain
activity, if the corpus delicti of the correspon ding crime provides for the responsibility of a
special subject. However, the absence of a relapse in such cases does not tell us anything
about the effectiveness of individual prevention.
New crimes are not committed due to the physical impossibility of doing this, and not because
the punishment was effective.
4. When choosing the relapse dynamics as a
criterion for evaluating the effectiveness of private
prevention, researchers do not take into account the
mass of reckless crimes, the repetition of which
does not result in this type of multiplicity of
crimes, various combinations of intentional and
reckless crimes that also do not form recidivism,
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premeditated crimes records of conviction for
which are not taken into account in accordance
with paragraph “b” of Part 4 of Article 18 of the
Criminal Code of the Russian Federation in case
of recurrence of crimes, deliberate crimes committed before the person reaches the age of 18 or
in the old age, when the commission of new
crimes is difficult due to health conditions.
5. Significant errors in assessing the dynamics of relapse are caused by:
– high level of latency of certain types of
crimes;
– close attention of law enforcement agencies
to previously suspected people, when, with other
things being equal, the crimes they have committed repeatedly become known, while similar acts
committed by persons who have not previously
come into the view of law enforcement agencies
may not be solved. Information about repeat offenders, their links, social circle, their photos,
fingerprints, special signs and other information
are recorded in various accounts, such people are
primarily checked for involvement in the crimes
committed, therefore the probability of their detention for the repeated offense may be higher
than for those whose criminal activity data are not
known by law enforcement agencies. Thus, a high
proportion of persons who committed crimes in
course of relapse may be associated with a higher
level of latency of crimes committed by individuals who had not previously come into the view of
law enforcement agencies.
6. In criminology, it is customary to distinguish between the causes of a particular crime and
the causes of crime in general. The same can be
said about the causes of relapse by an individual
and the causes of recidivism as a mass phenomenon. In the latter case, the dynamics of recidivism
is influenced by circumstances that are not directly
related to the execution of punishment, such as the
quality of social rehabilitation of convicts, the general economic situation in the country, the employers’ willingness to hire previously convicted persons, the rupture of social ties due to the long term
of imprisonment, as well as other reasons and conditions characteristic of crime in general.

The dynamics of crime, which M. D. Shargorodsky proposed to use as a criterion for assessing
the effectiveness of general prevention, is also
determined by many factors. This is evidenced,
first of all, by the fact that changes in this indicator occur in the conditions of a stable established
judicial practice of imposing criminal penalties.
V.S. Vasilyev analyzed statistics on crime in the
Vladimir region from 1946 to 1994 and showed
that major social upheavals cause violent outbursts of crime. As we showed above, the crime
curve is approximated by the sinusoidal curve,
which repeats the damping movements of a pendulum, brought out of balance by a strong external influence and returning to a quiet state for a
certain time [7, pp. 65–66]. At the same time, the
diverging fluctuations of the crime curve in different directions are determined not by the severity of punishments, which do not change during
this period, but by external circumstances.
Registered crime indicators are often formed
under the influence of organizational measures,
such as, for example, the creation or liquidation
of law enforcement bodies, the transfer of powers
from one ministry to another, etc. In his dissertation research, when considering this kind behavior, R. G. Iskaliev provides an example of economic crime in general and tax crime in particular: the state of those periodically changed depending on the introduction of amendments to the
criminal and criminal procedure legislation, the
elimination of the tax police and other factors [20,
pp. 30–33].
The quality of evaluating the effectiveness of
punishment is strongly influenced by latency,
whose level is rather high for certain types of
crimes.
In theory, there are given estimates of the latency of some crimes. For example, for illegal
entrepreneurship in the construction industry, it
reaches 100 % [32, p. 6], the latency of tax crimes
lies in the range of 90–95 % [56, p. 431].
In 2005, the General Prosecutor of the Russian
Federation made an assessment of the latent component of crime in the country. Acc ording to him,
in fact, there are between 9 and 12 million crimes
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committed during the year, with an officially reg-

In such situations, it is impossible to assess

istered number of 3.5 million [70]. From these
data, it follows that the latency rate of all crime is

the role of criminal punishment based on the data

large enough and can reach 70 %. However, for
certain types of crimes, this estimate may be

sary to use auxiliary criteria of the effectiveness

largely underestimated.
Taking into consideration the above limit a-

ly fruitful to compare the dynamics of the level of

tions, let us formulate a set of rules that should be
used to interpret statistical indicators.

lows: in different layers of society there are spe-

Suppose that analysis of criminal statistics
indicates a good situation with a particular type of

the level of criminal activity of the relevant social

crimes: their number is declining, as well as the
level of relapse among those convicted of this

the level of crime in the corresponding stratum.

of criminal statistics alone, therefore it is necesof punishment. As will be shown below, it is faircrime in various social groups. The idea is as folcific determinants of crime, leading to changes in
groups, which should be reflected in changes in
Comparison of information about the level of

crime. There a question arises: is it for all cases
that this circumstance indicates the effectiveness

crime in different groups allows one to detect the
main determinants of crime and to make a conclu-

of criminal punishment? As we showed above, to
answer this question it is necessary to additionally

sion about the quality of the preventive effect of
criminal punishment. In particular, a study con-

establish the following circumstances: 1) whether

ducted found that working citizens are more sen-

the official statistics on this type of crime are representative, and 2) whether the dynamics of the

sitive to the deterioration of the economic situa-

recorded crimes of this type reflect the actual dynamics.

tion in the country and tend to increase criminal

In cases when the answers to both these
questions are positive, we can talk about the ef-

criminal activity among those who do not have a

fectiveness of criminal penalties imposed for the
crime. However, given that many factors affect

economy to a lesser extent, since these people are

crime, the correct conclusion should be as follows: “criminal penalties for the given crime are

Thus, the increase in the number of individu-

activity during such periods. At the same time,
certain place of work depends on the state of the
permanently in a state of crisis.
al types of crimes in itself does not testify to the

effective in the current economic and political
conditions.”

ineffectiveness of the general preventive effect of

If, all other things being equal, the number of

only when it is accompanied by a more or less

certain crimes shows an increase as compared

uniform increase in the level of crime in all social

with the previous period, this cannot yet be consi-

groups.

criminal penalties. Such a conclusion can be made

dered as a manifestation of the ineffectiveness of

If the increase in the number of crimes is due

criminal punishments. The fact is that the number

to an increase in criminal activity only in certain
segments of society, while in others it is observed

of crimes committed in the country varies from

to decrease or stabilize, then this should be interpreted as a manifestation of the ineffectiveness of

time to time, therefore we should be interested in
one thing – whether the increase in the number of

criminal punishments applied to members of certain social groups. In a broader sense, this indi-

crimes is related to the ineffectiveness of criminal
punishment or it is determined by some other cir-

cates that in the current socio-economic situation
the negative impact of criminogenic factors on

cumstances. In the latter case, the causes of such
behavior of crime may be associated with the be-

certain segments of the population outweighs the
preventive effect of criminal penalties.

ginning of the next surge of crime, economic crises, social upheavals, etc.
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Evaluation of data indicating a change in the
proportion of persons who committed crimes as a
relapse in the general mass of convicts might also
be ambiguous. For an accurate interpretation of
the relevant trend, it is necessary to additionally
analyze a number of other statistical indicators.
First of all, it should be born in mind that the
proportion of recidivists in the mass of convicts
and the proportion of persons who have committed crimes in the absence of relapse (for brevity,
we will call them previously not convicted) are
interdependent values, and the sum of these two
values is always 100 %. Therefore, increase of
one value automatically means decrease of the
other. There arises a question: if the decrease in
the share of repeat offenders in the mass of convicts is the desired indicator of the effectiveness
of the individual preventive impact of criminal
punishment, then how to assess the increase in the
segment of those not previously convicted, associated with that? Is this an evidence of a lowering
quality of general prevention?
Obviously, such an interpretation cannot suit
us, since it excludes the possibility of simultaneous increase in the effectiveness of individual and
general prevention. In order to avoid such a nonconstructive assessment, the value of the relative
indicator, which is the level of recidivism, should
be considered in conjunction with absolute values
– the dynamics of the total number of convicts,
the dynamics of persons who committed crimes
as a relapse, and the number of persons previously not tried.
Thus, a decrease in the proportion of repeat
offenders in the mass of all convicts against the
background of the general decline in the number
of convicts, including those convicted for the first
time, can be considered a manifestation of the
effectiveness of individual preventive impact of
criminal punishment. However, in some cases the
increase of this indicator can also be considered a
positive phenomenon. For example, if in the conditions of a general decrease in the crime and the
number of convicts, there is decrease in the number of both previously tried and not tried, this
should be considered as the most desirable result

of preventive activities. It testifies to the high effectiveness of the general preventive impact of
criminal punishment, in which criminal activity of
previously not convicted citizens decreases. At
the same time, the decline in the number of previously convicted in the mass of convicts also
indicates the effectiveness of individual prevention.
Thus, the dynamics of recidivism is a complex indicator that allows for correct interpretation only in conjunction with the analysis of data
on the number of convicts, both previously convicted and not previously convicted. At the same
time, of the listed indicators, the absolute number
of convicts who committed a crime as a relapse
and its dynamics are of paramount importance for
evaluation.
However, as in the above example with an
increase in the number of crimes, an increase in
the level of recidivism with a simultaneous increase in the absolute number of persons who
committed a crime repeatedly also should not always be unequivocally evaluated as evidence of
the ineffectiveness of the individual preventive
impact of punishment.
In such cases, it is necessary to compare data
on the level of recidivism among convicts belonging to different groups. And if the overall increase
in recidivism is associated with negative changes
only in a particular group, with the rest of the
trends being favorable, then this fact indicates the
ineffectiveness of the preventive impact of criminal punishments only in relation to the social
group whose representatives most intensively recur. In such cases, improving the quality of individual prevention of crimes committed as relapse
is associated with measures of special prevention
applied to the relevant social group.
S. M. Inshakov, while assessing the effectiveness of criminal punishment, in addition to
data of criminal statistics, relies on the results of
the questioning of convicts [19, pp. 32–61].
Previously, there was an example of questioning prisoners who were offered questions related to assessing the likelihood of committing a
crime, if there was a certain punishment provided
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for it. We recognized such a statement of the
question as incorrect since real sanctions are always alternative. In essence, convicts were offered a hypothetical situation that they would not
face in real life.
However, we have doubts about the very
possibility of assessing the effectiveness of punishments through questioning convicts. And the
point is not only in the fact that part of the answers to the questions will not correspond to the
true ideas of the respondents. Naturally, some of
the answers will not reflect the real attitude of
convicts to punishment and, thus, distort the result. This problem is not new for such research
methods, and it makes no sense to dwell on it
(however, we should note that dishonesty of some
respondents is an objective fact that negatively
affects the accuracy of results in a survey).
In our opinion, in this case the most significant shortcomings of surveying are different,
namely:
– The question is asked to people who committed a crime despite criminal punishment – i.e.
punishment did not have a deterrent effect on
them. As a rule, people subject to questioning are
those sentenced to imprisonment for a certain period of time: firstly, they are the most interesting
category to study and, secondly, they are relativ ely easy to interview. It is natural to expect that
such category of the interviewed have a “condescending” attitude towards other punishments,
flaunting the severity of the punishment received;
– The hypothetical situation proposed for the
convicted person, in which he allegedly intends to
commit a crime and must evaluate his determination depending on the severity of the threatening
punishment, is found in the lesser part of the
crimes committed. The overwhelming majority of
those committing or preparing to commit crimes
do not think about possible punishment. Accor ding to the results of the survey of convicts conducted as part of this study, out of 939 people only 15.7 % positively answered the question “Did
you have fear of possible punishment while preparing and committing the crime?” However,
even this, smaller part of the convicts, found the
reasons to overcome the fear of punishment.

In this regard, we believe that if all citizens
planned their actions taking into account possible
negative consequences, crime rate would be significantly lower. However, the problem of the
effectiveness of criminal punishment lies in the
fact that the fear of being subjected to repression
does not always work the way we would like it to
work.
Thus, in this particular case the scientific
value of interviewing convicts seems to us to be
low, and the degree of reliability of the results
appears to be low.
Conclusion
Based on the foregoing, we can draw the following conclusions:
– The effectiveness of criminal punishment
means its capability to effectively achieve the
goals of punishment proclaimed by the legislator
in specific socio-economic conditions;
– The effectiveness of the preventive impact
of criminal punishment can be regarded as an
integral indicator reflecting simultaneously the effectiveness of the criminal law impact in general;
– The only promising way to study the preventive effect of criminal punishment is to analyze the preventive effect of all penalties applicable for specific crimes as a whole.
– The dynamics of crime and the dynamics
of recidivism, proposed in theory, can be taken as
basic criteria for assessing the effectiveness of
criminal punishment;
– Additional criteria of the effectiveness may
include: the level of crime in certain social
groups; the level of recidivism among convicts
belonging to different social groups; the dynamics
of the number of convicts, including those who
committed crimes as relapse.
Thus, the issues of evaluating the effectiveness of criminal punishment appear to be rather
complex and requiring further scientific research.
The authors believe they are far from answering
all of them in this article, but at least they made
an attempt to attract the attention of their colleagues to this problem.
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