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Introduction: resolution of the most acute problems of the 21st century (such as depletion of energy resources, climate changes, food safety, population aging, etc.) depends on the
efficiency of development and introduction of new technologies and materials, which is one of
the ways to increase living standards of population and an important factor for economic development of any state. Proceeding from those facts, the authors of the article draw attention
to the need for thematic scientific research based on new methodological approaches and
having a complex interdisciplinary nature. Purpose: to identify legal methods and tools, as
well as conceptually new research approaches, to get the most objective results from scientific
interaction between different branches of science. Methods: the authors provide an example of
their scientific research in the field of nanoindustry based on a new methodological framework
with the use of institutional approach in the context of interaction between economic and legal
structures, aimed to compensate unilateral scientific studies on the system phenomenon under
consideration by overcoming the problem of limited methodological arsenal. Results: it is
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proved that application of the new non-traditional methodological potential, which denies unilateral approaches, offers great opportunities to get objective results from such special and system study of the processes of formation of nanoindustry, which has a fundamentally interdisciplinary nature due to the very essence of nanoscience. Conclusions: the nanoindustry is fundamentally interdisciplinary by its nature due to the very essence of nanoscience. Thus, clear determination of its sectoral structure should be recognized objectively impossible both in economics and law. The methodological tools described in the article are first of all relevant for
co-operation of economists and specialists in the field of private law regulation of economic activity in the course of scientific research on the formation of innovative economy of knowledge
and high technologies, especially nanotechnology and mass standardized production of results
in nanotech activities.
Keywords: innovative economy; innovative activity; nanoindustry;
nanotechnology; nanoindustrialization of national economies; legal innovation;
legal regulation of nanoindustrialization; interdisciplinary research in the field of nanoindustry;
research methodology in the field of nanoindustry; institutional approach to research
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Введение: исходя из того, что разрешение самых острых проблем XXI века, таких как истощение энергоресурсов, изменение климата, безопасность продуктов питания, постарение
населения и других, зависит от эффективности развития и внедрения новых технологий, что
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является одним из путей повышения уровня жизни населения и важным фактором экономического развития любого государства, авторы статьи обращают внимание на необходимость
проведения тематических научных исследований, основанных на новых методологических подходах и имеющих комплексный междисциплинарный характер. Цель: определить правовые методы и средства, а также концептуально новые исследовательские подходы, позволяющие получить наиболее объективные результаты научного взаимодействия различных отраслей наук.
Методы: приводится пример реализованного авторами на основании нового методологического комплекса научного исследования в области наноиндустрии с использованием институционального подхода в контексте взаимодействия экономической и правовой отраслевых структур, направленного на компенсацию односторонних научных изысканий, посвященных данному
системному феномену, посредством преодоления проблемы ограниченности методологического
арсенала. Результаты: обосновывается, что использование нового нетрадиционного методологического потенциала, отвергающего односторонние подходы, открывает широкие возможности для получения объективных результатов такого специального и системного исследования процессов формирования наноиндустрии, имеющей принципиально междисциплинарный характер, обусловленный самой сутью нанонауки. Выводы: наноиндустрия имеет принципиально
междисциплинарный характер, что обусловлено самой сутью нанонауки, поэтому как в экономике, так и в праве следует признать объективно невозможным четкое определение ее отраслевой структуры. Описанные в статье методологические средства актуальны, прежде всего,
для сотрудничества экономистов и специалистов в области частноправового регулирования
хозяйственной деятельности в процессе осуществления научных изысканий по вопросам формирования инновационной экономики знаний и высоких технологий, главным образом нанотехнологий и массового стандартизированного производства результатов нанотехнологичной
деятельности.
Ключевые слова: инновационная экономика; инновационная деятельность; наноиндустрия;
нанотехнологии; наноиндустриализация национальных экономик; правовая инновация; правовое
регулирование наноиндустриализации; междисциплинарные исследования в области наноиндустрии;
методология исследований в области наноиндустрии; институциональный подход к исследованию

defined as the final result of innovative activity,
embodied in a new or significantly improved product, implemented in the market, new or improved
technological process used in practical activities or
a new approach to social services.
In its turn, innovation activities include all
scientific, technological, institutional, financial
and commercial steps which actually, or as intended lead to implementation of innovations. Some of
these activities may be innovative in nature,
whereas others do not withhold novelty, but it is
necessary for them to implement innovation. So it
follows logically that innovative activity is an activity on the development and implementation of
innovations, and bringing these innovations to the
stage of commercial use and distribution on the
market in the form of a new product or the process, of its implementation in daily life.
Innovative activity is an effective tool of commercialization of scientific and technological pro-

Introduction
Modern socio-economic development of the
world shows a steady underlying trend of the transition effects from a postindustrial economy to an
innovative economy only with a different degree
of the desired achievable [11, pp. 341–342;
6, p. 36].
The generally accepted definition of “innovative economy” in science does not exist. Bureau of
statistics of the European community (The Statistical Office of the European Communities) (here and
after – Eurostat) in Oslo Direction defines innovation as “the introduction into use of any new or significantly improved product (goods or service) or
process, new marketing method or a new organizational method in business practices, workplace or
external relations”. In accordance with the Frascati
Direction (adopted by the Organization for economic cooperation and development – OECD in
1993 in the Italian city of Frascati) innovation is
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gress and becomes the defining element of the international competitiveness of the country.
The development and introduction of new
technologies gives hope for the resolution of the
most acute problems of the XXI century (the depletion of energy resources, climate change, food security, ageing population etc.), and it is one of the
ways to improve the standard of living of the population and an important factor of economic development of any country. Academician V. I. Zhukov
in his work “The World Crisis: Economics and Sociology of Global Processes” after analyzing in details the totality of the causes of the current economic crisis, in addition to financial, lists the highlights the main reasons for the change in technological structure and the transition to the so-called
sixth stage. The scientist said: “Currently almost all
branches of production has reached the highest
point of its development. Now the progress is impossible without the technological revolution in
energy, materials science, genetics, medicine, computer science and other fields” [2, p. 21].
The new growing economic crisis in 2015
proves that only in the conditions of reorientation
of production, the redistribution of markets and
means of production it is possible to withstand
common to all mankind problems.
The Russian Federation still continues to be a
“commodity donor” of the Western world and developing economies of the Asian region. Such role
does not correspond to the capacity and functions
of the Russian state on the world stage.
Today one of the key areas of sharp rise at the
global economy is involving in economic circulation the results of scientific and scientifictechnical activities. National economic development of any country at its core is characterized by
the leading role of scientific and technical progress and intellectualization of major factors of
production [13, p. 100].
It is obvious that Russia needs to completely
revise of the state policy in the field of economic
development, to carry out the displacement of the
main emphases from the extraction of raw materials
and minerals, with subsequent export in favor of
increasing subsidies in high-tech industries. Only
under this condition possible The real competition
in the world markets with the purpose of selling and

the introduction of Russian developments and their
subsequent mass production is possible only under
this condition.
In this regard, the creation of comfortable conditions for research activities, ensuring cooperation
between the scientific institutions and the financing
of innovative projects is an important task for the
state. The Russian government is not indifferent to
the decision of objectively caused by the world
economic development tasks and in the recent years
has increasingly focused on the development of
science and new technologies [10, p. 38].
The most important duty of the state to related
to exclusive jurisdiction of the Russian Federation,
is the regulation, of science-intensive technologies,
which include high technology and innovative
technologies, including nanotechnology.
The concept of nanotechnology
and nanoindustry
In accordance with the Decree of the RF Government dated 23.04.2010 № 282 “On the national
nanotechnology network” nanotechnologies aimed
at the creation and practical use of nanoobjects and
nanosystems with predetermined properties and
characteristics.
One of the most promising sectors of production becomes nanoindustry, which is aimed at creating new, conceptually different from previous generations of products and materials.
National nanoindustry is one of the key directions of innovative development of the country
economy and its competitiveness on the international arena. The wide spread of nanotechnology,
mass and standardized production of results of nanotechnology activities will allow multiple units to
increase greatly the efficiency of the existing industries and to create the clusters of new industries.
Nanotech is an interdisciplinary complex organizations, as well as the multidisciplinary complex organizations (the complex organizations, operating in
the framework of different scientific disciplines on
the basis of the unified approach to the consideration
of the matter at the atomic-molecular level), providing and carrying out the purposeful work on the development and commercialization of nanotechnology.
According to the forecasts of leading researchers and expert organizations, the global development of the nanotechnology industry in
the medium term will cause a radical change in the
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structure and extent of the “commodity world”,
leading to the restructuring of traditional markets
and the rapid formation of new segments and
niches, the restructuring of the configurations of
competitive forces and yield to a qualitatively new
level of customer needs.
In modern law understanding, reflected in scientific literature, nanotechnology is the purposeful
human activity for production and use (including
mapping, measurement, modeling and control of
materia) materials with intentionally embedded features close to the atomic or molecular scale, sized
from 1 to 100 nm [3, p. 94].
It was noted in the message of the President of
Russia to Federal Assembly on December 12,
2013, that “today we have from the average of 265
obtained scientific results only one just one that
becomes the object of legal protection. The contribution of the added value, which is formed from
the turnover of the intellectual property in Russia’s GDP is less than one percent. It’s not just a
little, it is very small. In the US is figure is 12 percent, in Germany is 7–8 and in our neighbor Finland is 20. Therefore technology platforms must
be focused on concrete results, getting patents and
licenses, on the practical introduction of developments”. Also, the Russian President drew his attention to the necessity of formation of the domestic demand for high technology, the serious inventory of development institutions, which activities
are scattered in many disparate projects, sometimes directly not related to innovation, at the
same time created to support innovative development of the economy. Vladimir Putin stressed the
need to restore their work “the strategic direction
for the technological gap”.
The course on the need for the creation of new
technologies and competitive products, forming
additional margin of safety in the industry, in the
financial system, in the training of personnel was
continued in the Message of President RF to the
Federal Assembly on 4 December 2014.
The decree of the President of the Russian
Federation dated 7 July 2011 № 899 “On the approval of priority directions of the development of

science, technologies and technics in Russian Federation and the List of critical technologies in the
Russian Federation” approved the priority directions of the development of science, technology
and engineering in the Russian Federation that
include the nanosystem industry, the information
and telecommunication systems, the promising
types of weapons, military and special equipment,
the transport and the space systems energy efficiency, the energy conservation, nuclear energy
and others.
The specified direction can be traced in subsequent policy documents.
The characteristic feature of modern world
economic development is the transition of the
leading countries to a new stage of formation of an
innovative society, building the economy, based
predominantly on the generation, dissemination
and use of knowledge. The intensification of the
production and the use of new scientific and technological results has determined the drastic reduction of the period of the innovation cycle and the
accelerating pace of product and technology. The
global challenges dictate the need to advance the
development of certain specific areas of scientific
research and technological developments (clean
energy, genomic medicine, new technologies in
agriculture and a number of other areas), many of
which there are no significant backlogs in our
country.
The Chairman of the Government of the Russian Federation on 3 January 2014 approved the
Forecast of scientific and technological development of the Russian Federation for the period up
to 2030, which is formed in the context of priority
directions of development of science and technology in the country, which include the related
“new materials and nanotechnology”. “In recent
years, nanotechnology is becoming more accessible both from the economic and from the technical point of view; there is the possibility
to model, implement, and monitor processes
on nanoscale. The development of this area
stimulates the growing demand for new materials
which is due, on the one hand, the depletion of raw
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material resources, and on the other hand active
implementation of nanotechnology in the production of products with fundamentally new properties” stated in the forecast.

production, efficiency of the satisfaction requirement public needs and ensuring improvement of
conditions of society. Institutional policies in the
field of nanotechnology needs to be systematic,
evolutionary, and proactive nature, to combine liberal and regulatory regimes, to use the differentiated set of methods and tools to be based on interaction with expert communities and the general public
through the persuasion and the discussion of draft
laws, to stimulate voluntary initiatives and rely actively on the customary law.
Meanwhile, we have to admit that a the whole
range of issues related to legal regulation of relations in the field of innovation in general and
nanotechnology in particular, to the present time
has no unique solution. These include insufficient
research in the definition of the theoretical foundations of the nature and characteristics of innovation. It is required the scientific justification
and the clarification of the conceptual apparatus
in the field of innovation in general. In the regulations there is no uniform terminology, conceptual
legal tools. The status of subjects of nanotechnology, the mechanisms of their support are not quite
determined. The general “fuzziness” of state policy in nanotechnology and the multiplicity of organizations, including fictitious which perform
their public support and claim this support, entail
the risk of inefficient spending of budget funds,
underfunding of research, and the impossibility of
coordinated work between the public authorities
and the subjects of this kind of innovation.
In addition, there is no single, consolidated law
“On innovative activity” at the Federal level. The
developed legal situation contributes the destabilization of the development of a new direction in the
sphere of the economy, commercialization of nanotechnology results in the Russian Federation. The
lack of legal regulations of process of innovative
entrepreneurial activity in terms of commercialization of the objects arising through its implementation complicates the process of promoting innovative products from the producer to the consumer
with the purpose of generating profit and achieving
social effect.

The need for systematic study
of the formation of nanotechnology
Taking into consideration the foregoing the
main factor of neoindustrialization of national
economies becomes the real indicator of the integration of nanotechnology with the economy.
This requires the implementation of achievements
of economic sciences. The problems of the study
of the characteristics and the laws of innovative
development of economy and the problems of the
economic policy, associated with the formation of
the innovative nature of Russian economy, the
impacts of any future nanotehnological way of
production on the national economic system look
out at the forefront. The study of the institutional
economists focused on the analysis of the factors
and the ways to minimize the transaction costs the
table interactions of agents and their organizations
in high-tech world, the institutional forms and the
mechanisms of technological evolution and the
key problems that hinder effective institutional
regulation of nanotechnology highly relevant. The
evolutionary approach to institutional regulation
of neoindustrialization is extremely current.
All the above arguments about the importance
and the priority of development of modern economic science in the field of nanotechnology relate fully
the law summoned to streamline the process of neoindustrialization. Today legal expert community
has got a difficult task not just to improve the legislation, ensuring the development of innovation activities in the field of nanotechnology, but at this
stage, to establish for the legal sphere, the economic issues of particular relevance. First of all, for the
simple reason that the States need adequate regulatory framework resolving relevant economic transformation. Certain legal rules providing for the regulation of this relationship undergo changes under
the influence of the innovation economy. All these
processes are aimed at finding, implementation of
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In this connection it is necessary to consider that
the development of innovation activity, increasing
innovation activity in the country will depend primarily on the supportive legal security through the
effective legislative framework [18, p. 95].
Economic sciences experts have concluded that
the widespread use of nanotechnology should be
accompanied by the advanced development of the
regulatory framework and proactive marketing, the
neglect of which became a key reason for the commercial failure of the technology engineering of the
genetically modified organisms.
In addition, it is impossible to implement innovative trends in any of the areas of people management without the legal innovation. In this regard, it
should also be determined with the formulation of
the concept of “legal innovation”, at least for the
purpose of the case studies and possibly subsequent
doctrinal consolidation. We believe, under the “legal innovation” in the context of this article, it
should be understood developed, doctrinally
grounded conceptually new theoretical models of
the legislative law and the doctrine of rights with
the regard to the contemporary socio-economic
transformations in the conditions of the priority of
innovation, including the nanotechnology and the
economic development.
The difficulty, complexity and interdisciplinary
nature of the nanotechnology activities make it impossible special and systematic study of the formation of nanoindustry when using the unilateral
economic or legal approach.
Therefore, for the scientists interested in the issues of innovative development, the formation and
formation of domestic nanoindustry need to be a
clear the necessity of interdisciplinary research,
especially in the context of the economic and the
legal research of the interaction.
This kind of research is already being implemented. In one of these monographs, entitled “The
institutional analysis of nanotechnology "revolution", the synthesis of Economics and law” [9,
pp. 455–456] jurists and economists from the perspective of different disciplines, different academic schools and the wide range of methodological
arsenal tried to approach to the definition of the
ways of transition to the economy knowledge, the
subjects of the nanotechnology activity, the priori-

ty sectors of the legal regulation of nanoindustrial,
and the problems of neoindustrialization using the
results of domestic and foreign researchers and
international legislative and practical experience
in the use of nanotechnology in the development
strategy of the science intensive industries, state
regulation of innovative activities in developed
countries.
The conceptually new methodological approach, allowing fully aware of the essence and the
completeness problems of legal support nanotechnology business activities in such scientific research should be an integrated approach to its study
based on existing and prospective-demand legal
principles and regulatory mechanisms at all levels:
supranational, universal, national and regional.
Results
The main methodological flaw, in our view,
the emerging modern legal researches in the field of
nanotechnology comes out to insufficient attention
to the problems of unification and harmonization of
the related training for the relevant field of legal
regulation, as objective methods of legal integration
in the emerging global economic system. In our
opinion, it is not currently possible to make adequate conclusions about the trends and prospects of
the development of national legislation in the field
of nanotechnology without taking into account the
influence of the process of economic and legal integration, as the initial start of the necessary legal
unification of all levels of legal regulation in the
conditions of increasing interaction and mutual influence of international and domestic law. Not the
last place in this kind of research should be given to
the problems of the choice of adequate methods of
legal unification. Indeed, the legislation in the field
of innovation in General and nanotechnology in
particular is developing quite fragmentarily, without taking into account the priorities and the diversity of the legal possibilities of the methods of unification of legal regulation of corresponding social
relations. The lack of a unified regulatory act of the
Federal importance in the field of innovation
makes us think about the problem of selectivity
and the need for systematization of its legal regulation. Available at the national level an array of
strategic and policy documents, development
concepts and other instruments of “soft law” is a
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reference of a declarative nature and therefore is
not able to enter the subjects of domestic innovative
entrepreneurship within strictly defined by law and
to make a significant impact on the legislative process. The standarts of sub-federal law have the low
level of legal technology, the duplication of norms,
contrary to current Federal law of categorical apparatus. In this connection, is the problem of organizing and creating a uniform regulatory support of
innovative economic activities from the development of General conceptual and categorical apparatus prior to the adoption of a uniform Federal law
deservers the most careful research attention.
It should be noted that the interdisciplinary approach in the study conducted at the intersection of
economic and legal science can assume the divergence of views of authors on the nature and scope
of regulation of relations in this sphere, and the
methodology of its formation and the practical application, which in itself, according to the authors,
does not carry risk, but on the contrary, it will ultimately come to understanding, consistency worked
out the scientific position and, as consequence, increase the efficiency of scientific collaboration.
For example, the representatives of the economic theory consider inappropriate excess “nanotechnological” of the current legislation and do not
consider the need for separation as a separate type
of legally protected intellectual property developments in the field of nanotechnology [17, p. 58].
However, the representatives of contemporary economic science consider necessary the development of special legal acts in the field of
nanotechnology at the regional and municipal
levels [17, p. 60]. The scholars see a contradiction, indicating the different understanding by
economists of the hierarchy of different levels of
legal regulation and the ways of details of working out in its legal mechanisms, which exclude the
conflicts and inertness the collision and the inertia
of normative acts in favor of flexible, centrally
oriented regulation.
The representatives of the economic and the
legal science also understand the institutional approach to the research in different ways. The implementation of this methodological approach for
economists means the study of the influence of
various institutions on economic processes in the
aspect of the level of transactional expenses are

analysed (cost of interaction of economic entities).
Institutions are understood in the economy as fairly wide range of phenomena. In generalizing classification the institutions are understood as models
of organizing of economic relations and they are
divided into four groups: functional (institutions,
i.e. the status functions of subjects, objects and
processes in economic systems), structural (enterprises, organizations, institutions, authorities, networks, clusters, etc.), regulatory (formal and informal norms) and mental (sustainable ways of
thinking – ideas, beliefs, stereotypes, values, etc.)
[5, p. 15; 7, p. 47; 8, p. 69; 4, p. 155]. The result of
the interaction of these groups of institutions is
institutionalized as an intangible productive force
which order transformations and transactions. In
this context, neoindustrialization is considered as
an interdisciplinary form of institutionalization of
the macroeconomic system, and nanotech as intensive emerging as a heterogeneous conglomerate of
various institutions, yet ambiguous impact on the
level of transaction costs in the field of high-tech.
The term “institutional” is derived for lawyers
from the concept of “institution”, which represents
in the law, first of all, legal matters, codes of the
norms and customs of behavior in society, as well
as the concept of “institutions”, which implies the
consolidation of norms and practices in the form
of laws, organizations and institutions [14, p. 133;
12, p. 240; 16, 194]. In addition, the “Institute of
law” is understood by legal scholars as some kind
of separate group of legal rules governing the uniform social relations that constitute the most frequent topic of one branch of law, but which can
have cross–sectoral nature [15, p. 101; 1, p. 344].
Accordingly, to such understanding in the legal
research to its necessary study the institutional
legal framework of the nanotechnology industry as
the legislative bodies of norms in the international
legal and domestic acts framework program policy
documents and other sets of legal states of the
documents of soft law and customary law. In addition, it is useful the implementation of approach to
the study of the law of nanotechnology and
nanoindustry with the point of view of priorities in
this sphere of civil, entrepreneurial and international private law, such as intellectual property
law, competition law, law of corporations, investment law.
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prava» / pod red. A. O. Inshakovoy, D. P. Frolova, A. Ya. Ryzhenkova [Institutional Economics and Nanotechnological "Revolution"
as Significant Legal Guidelines: Monograph
“Institutional Analysis of Nanotechnologyical

Insights
We believe that the nanotech is a fundamentally interdisciplinary in nature, due to the essence of
nanoscience (imaginative name of all the areas of
research of nanotechnologies and nanomaterials in
various fields of scientific knowledge), so it should
recognized objectively impossible a clear definition
of its branch structure in the economy, and in the
law. Thus, interdisciplinary research, covering primarily economic and legal aspects, intended to
serve the cause at least partial compensation for
unilateral scientific research devoted to this systemic phenomenon, by overcoming the problem of limited methodological capacity of any one science in
which we study the formation and development of
national nanoindustry.
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Introduction: in the review an attempt is made to consider merits and demerits of the
monograph by M. V. Voronin, who has been the first to carry out a special analysis of the bases and manifestations of systematicity in law. Purpose: to give the most objective assessment
of the scientific work submitted for reviewing, the author’s contribution to improvement of
methodology for system research in law, as well as the use of system tools in legal science.
Discussion: assessment of the current relevance of the monograph’s subject matter allows for
conclusion that the author has investigated the problem of holistic general-theoretical comprehension of bases and manifestations of systematicity of law, which is undoubtedly of great
significance in all respects. Due to the coordinated use of philosophical, general scientific,
special and specific scientific methods of research, the original concept of bases of law systematicity has been justified. The concept serves as a basis for the attempt to justify the system-formation mechanism in law, to formulate the notion and importance of major bases and
some particular manifestations of systematicity in law, as well as to reveal the most significant system connections of the legal system elements. It should be noted that provisions put
forward in the work are well-grounded, the author demonstrates the ability to carry on a scientific polemics, as well as good literary style. Of special note are the results of the analysis
of law principles as the bases of law systematicity, and also the conclusion about the existence of two models of system connections of international and domestic law. Some shortcomings of the work are also stated. Conclusions: it is claimed that M. V. Voronin’s monograph
is a complete monographic research, logically and conceptually verified and containing theoretical provisions which form a system that can be qualified as a scientific achievement in the
field of general theory of law.
Keywords: systematicity of law; bases and manifestations of systematicity in law;
system connections in law and their role
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Введение: в рецензии предпринята попытка рассмотреть достоинства и недостатки монографии М. В. Воронина, впервые осуществившего специальный анализ оснований и проявлений системности в праве. Цель: дать максимально объективную оценку представленного на отзыв
научного труда, вклада автора в совершенствование методологии системных исследований в
праве, использование системного инструментария в правовой науке. Обсуждение: при оценке актуальности темы монографии сделан вывод о том, что автор, несомненно, исследовал важную
во всех отношениях проблему целостного общетеоретического осмысления оснований и проявлений системности права. На основе скоординированного использования философских, общенаучных, специальных и частных методов исследования обоснована оригинальная концепция оснований системности права, на базе которой предпринята попытка обосновать механизм системообразования в праве, сформулировать понятие и значение базовых оснований и отдельных проявлений системности в праве, наиболее значимые системные связи элементов правовой системы.
Отмечается полнота обоснования выдвигаемых положений, умение вести научную полемику, хороший литературный язык. Особо следует назвать итоги анализа принципов права как основания
системности права, вывод о существовании двух моделей системной связи международного и
внутригосударственного права. Названы отдельные недостатки работы. Выводы: монография
М. В. Воронина является законченным монографическим исследованием, логически и концептуально выверенным сочинением, в котором содержатся теоретические положения, систему которых можно квалифицировать как научное достижение в области общей теории права.
Ключевые слова: системность права; основания и проявления системности в праве;
системные связи в праве и их роль

making mechanism in law, of the fundamental bases and specific manifestations of the systematicity in law, allows, in the author’s opinion, to explain the mechanism of the law system elements
cooperation, and finally, – to discover the gnoseological perspectives of the law systematicity cognition and to create the bases for the further system researches of law (p. 7).
M. V. Voronin starts his research with the
analysis of the law systematicity cognition status.
Studying the history of the system approach use in
law researches, involving philosophic and legal
sources, the author makes a number of interesting
and reasoned conclusions concerning the characteristic of the law systematicity and the phenomena
associated with it (the system in law, the law systematicity, a legal system etc.).
The definitions of the mentioned notions (and a
number of others) proposed by the author, the analysis of their correlation resulted in the conclusion

Introduction
The work of M. V. Voronin covers a challenging and a meaningful topic. The author reasonably
notices that today, the interest deepens for the
methodology of the system researches in law,
caused by the specific features of the legal phenomena understanding in the period of the Russian
statehood modernization. For this, the problem of
the system tools application in law is quite critical
(p. 3). The author of the reviewed monograph, devoted to the bases and the manifestations of the
law systematicity, set himself a task to study the
status of the law systematicity knowledge, its
characteristics and bases, the mechanism of the
general bases’ influence onto the specific manifestations on the systematicity (p. 6).
Discussion
The proposed M. V. Voronin’s concept of the
bases of the law systematicity, of the system145
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that the legal system and the system of law constantly develop and regenerate; the law’s dynamism
influences the bases of the law systematicity bases.
The latter have an objective-subjective character
(pp. 29–31).
It is not quite clear though, why these conclusions could appear only in the conditions when it
was possible to “shift away from the dogmatic fundamentals of the dialectics...” and which fundamentals in particular the author was able to “shift
from”? (p. 16). The analysis of the conclusions
proposed by the author, the description of the most
meaningful system connections of the elements of
the legal system both between each other and with
the elements of the other social systems, the proposals made by him, including those on improving
the certain aspects of the legal regulation, – all entirely fit the framework of the dialectical materialistic approach.
Before giving an assessment to the most important specific provisions, it is necessary to mention the following. The first thing is, the author
thoroughly investigates the actual, normative and
literary material, not limiting himself to selecting
the facts and information necessary for proving his
position, not ignoring the regulations that do not
comply with his views. The second fact is that
M. V. Voronin skilfully and correctly holds the scientific discussion demonstrating friendliness and
the will to keep the positive contents of the analysed works as much as possible, even in case he
disagrees with the opponent’s position. All these
proves his scientific conscientiousness – a valuable
personal quality of the young scientist.
From the provisions of the first chapter of the
book, a reasonable proposal should be particularly
noted about the necessity to use the new notion of
the “system legal unit” as the aggregate of the legal
norms within the limits of the system of law (law
branch, law sub-branch, institution, sub-institution).
He finds a place for it as for a system of the legal
phenomena, of the legal system units (pp. 25–26).
A bit complicated terminology does not allow to
quickly get the author’s idea, but in fact he is right.
Moreover, this publication, as compared to the previous one, is a solid step towards the specification
of the position on the mentioned notion contents
[2, pp. 8–13].
Among the provisions contained in the second
chapter of the book, devoted to the characteristic
of the fundamental bases of the law systematicity,
a conclusion about the public relations as the base
of the law systematicity and the provision about
the specific role of the economic sphere, need to
be highlighted (pp. 54–56). Basing himself on the
classical research of Professor V. M. Syrykh,

M. V. Voronin is right noticing the necessity for
the system study of all the public relations involving the knowledge of the whole social science
complex (p. 56).
Characterizing the political will and the legal
policy as the factors the law systematicity, the author of the monograph is fair to say that they reflect
the functional interrelation of the law and the state
(pp. 87–91). This conclusion is well-reasoned with
a detailed analysis of the system of the state functions and the law functions and these systems’ cooperation (pp. 65–77). This cooperation, in the author’s opinion, defines the contents of the political
will and the legal policy as the factors of the law
systematicity (pp. 78–86).
Studying the principles of the law as a specific
juridical base of the law systematicity by
M. V. Voronin, led to a number of conclusions that
are certainly worth noticing. For example, one
should agree with the provision that the principles
of law in their system unity, play a systematically
important role in respect of the law, and are “a specific base of the systematicity having a legal nature” (p. 93, 119). In the book, this conclusion is
preceded by a detailed analysis of different approaches to the law principles system, their contents and interaction. The author is convincing in
his conclusions, when, for example, he writes about
the realization of the law principle at all the phases
of the legal regulation, about the law-making as
their special role (p. 101), about the formation of
new specialized system units (p. 103), about the
principles’ influence onto the juridical practice
(p. 109) and etc.
The concluding chapter of the book contains
the analysis of separate manifestations of the law
systematicity, in particular, the contribution of systematicity to the structuring of the legal norms, to
the diversity of the legal norms and to the interaction of the domestic and the international law.
Analysing the problem of the legal norm
structure, the author of the book is absolutely right
associating it with the law systematicity (p. 122).
Therefore, he reasonably views the norm as a microsystem within the framework of the multi-level
law system, as a sort of a social norm. Defending
the so-called classical (the “three-piece”) approach
to the legal norm structure, M. V. Voronin comes
up with a number of new arguments to justify his
position, in particular using works by A. V. Polyakov, B. V. Sheindlin – which were not considered in his earlier publication on the topic
[3, pp. 14–23].
And still the dispute cannot be seen as settled
and the problem cannot be seen as solved. Compassionately citing the statement by S. S. Alekseev, the
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supporter of the two-piece structure of the binding
norm, who was sure that narrowing the norm structure down to a three-piece scheme impoverishes our
vision of law (p. 126), M. V. Voronin finally adheres
to that particular position. The names of the opponents (N. M. Korkunov, A. A. Ushakov, A. F. Cherdantsev) are mentioned in the book, but their positions are not analysed. It is obvious that it should
have been indicated that the paragraph covers only
the so-called logical norm of law.
In the book, a detailed analysis is performed of
the diversity of the legal norms as the manifestation
of the law systematicity. The author tried to characterize the external manifestation of the law systematicity in different types of juridical norms. One of the
advantages of this paragraph is a sufficiently exact
and sound criticism of the position of leaving the
idea of grouping the legal norms in accordance with
the branches (pp. 137–142). It goes without saying
that not all the arguments are given to support the
position being defended, not all the reasons of the
opponents are disposed of (and there are things they
are possibly right saying), but the position of
M. V. Voronin on the topic looks rather convincing.
The author’s judgements concerning the characteristic of the special norms, the existing and the nature of which are also associated with the law systematicity manifestation, are as well strong (pp. 143–
145). The characteristic of the so-called specialized
norms (the norm-principles, the norm-definitions,
the presumptions and fictions) as the manifestations
of the systematicity in law, is also deep (pp. 146–
147). Proceeding from the conclusions of Professor
O. A. Kuznetsova, the well-known expert of the
sphere, the author makes a conclusion that the juridical fixation of the specialized norms acts as a kind of
guarantee of the law systematicity stabilization
(p. 147). We can’t but agree with that.
Studying the issues of the interrelation of the
international and the domestic law, M. V. Voronin
makes a fully justified conclusion that the general
social background of the international and domestic
law systematicity can include the globalization, the
necessity to have the different countries’ political
will approved, the unified approach to the problem
of the human rights (p. 163). The author distinguishes two models of the system connections between the international and the domestic law: 1) the
model typical for the connections between the international public and the domestic law; 2) the
model appropriate for the connections between the
international private law and the domestic law.
Such an approach allowed the author to discover
the principal manifestations of the law systematicity in the cooperation of its international and domestic guises.

Finishing the characteristic of the international
and domestic law cooperation, M. V. Voronin reasonably notices that the reinforcement of this cooperation facilitates progress and stability in the countries’ relations (pp. 170–175). This circumstance is
also pointed out by other authors [1, pp. 92–97].
The general rather positive assessment of
M. V. Voronin’s book does not mean that there are
no drawbacks in it. As in any other serious research, there are flimsy arguments, some of the
statements are disputable. But first of all, let us give
one judgement of the general character. The book
in general is written in a good language (giving
proper respect to editor V. A. Ponomaryova), but
some of the fragments are overloaded with the
general systems theory terminology and have a
complicated style. In a number of cases, the author
uses terms which are not known and not used in
the general theory of law (“the social substances’
motion trajectory”, – p. 32, “reset of relations” –
p. 33 and others.). It is most likely that there are
no definite scientific notions standing for them. It
is admissible in the journalism, because it represents a “sphere of the language practice”, called so
by N. I. Matuzov, but it is not desirable in the scientific publications.
There are known doubts concerning all the conclusions of the author on the analysis of the law
norms diversity as the manifestations of the law systematicity. If, for example, the grouping of the norms
per the branches and dividing the norms into the
special ones and the specialized ones is properly assigned to the law systematicity by the author, then
the system justification of the necessity to view the
division of norms into the binding ones, the prohibiting ones and the authorizing ones, into imperative
and dispositive (p. 149) is associated, first of all,
with applying the different methods of the juridical
technique. The question that has to be answered is
the following: May the systematicity in this case
manifest already after the legislator’s decision is taken, and does it have a secondary character?
The proposal to necessarily analyze the structure
of a separate law principle is disputable. The author
writes that the structure is “the certain elements and
a network of connections”, and the elements are “the
combination of requirements appearing from it”
(p. 99). But if the principle is an idea (p. 98, 99), i. e.
a judgement, a thought, then the structure of the
judgement can be viewed from the position of either
the formal logic (the agent and the predicate) or
grammar (the subject, the predicate and the object).
There can be no other structure of the judgement. It
goes without saying that the phenomenon which
M. V. Voronin and other authors call the structure
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of the principle, does exist. But probably, some
other notions are needed to characterize it. A principle gets a specific structure when it is formed in
a shape of a special law norm (presumption, fiction and etc.). This was conclusively described by
O. A. Kuznetsova [4; 5], whose works the author
of the research is quite familiar with.
The book contains provisions which are in
practice true but need additional explanations and
clarification. So, the author writes that the “will”,
the “consciousness” typical for one person also
manifest in the activities of the collective subjects
(p. 46). One has to agree with this. But they manifest specifically, not directly, and sometimes they
do not manifest at all. For example, a number of the
collective subject guilt theories do not associate it
with the emotional aspects of the collective members. The additional clarifications are needed for
the statement that the political will is common for
many social regulators, i. e. ethics, traditions, customs, religious norms and others, and is the base for
their systematicity (p. 66). It is most likely that the
political will cannot be the direct base of the social
regulators’ systematicity, its influence is possibly of
a mediate character.

2. Voronin M. V. Razvitie pravosistemnykh obrazovaniy kak proyavlenie dinamiki prava [Development of Lawful Systems Formations as a
Manifestation of Law Dynamics]. Vestnik
Permskogo universiteta. Yuridicheskie nauki –
Perm University Herald. Juridical Sciences.
2012. Issue 1(15). Pp. 8–13. (In Russ.).
3. Voronin M. V. Struktura norm prava kak proyavlenie sistemnosti prava [The Law Structure
as a Manifestation of Systemic Nature of
Law]. Vestnik Permskogo universiteta.
Yuridicheskie nauki – Perm University Herald.
Juridical Sciences. 2012. Issue 4(18). Рр. 14–
23. (In Russ.).
4. Kuznetsova O. A. Spetsializirovannye normy
rossiyskogo grazhdanskogo prava: Teoreticheskie problemy: dis. ... d-ra. jurid.
nauk [Specialized Norms of the Russian Civil
Law: Theoretical Problems: Dr. jurid. sci.
diss.]. Ekaterinburg, 2007. 430 p. (In Russ.).
5. Kuznetsova O. A. Normy-principy rossiyskogo
grazhdanskogo prava [Norms-principles of the
Russian Civil Law]. Moscow, 2006. 269 p.
(In Russ.).

Conclusions
The research by M. V. Voronin is the first
book of the young author. It is obviously successful, because it is a completed, logically and conceptually justified research. It contains theoretical provisions that are a substantial contribution to the development of the legal system theory.
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Introduction: the article is devoted to the scientific discussion about the volume of the notion of social welfare as part of the state’s constitutional legitimacy principle. Purpose: to research different doctrinal approaches to the definition of the social welfare notion in its direct
connection with the category of the social state, to define its types and principal parameters of
existence. Methods: the methodological framework of the research is based on the universal dialectical method of scientific cognition and a complex of general scientific methods (systematicity, analysis and synthesis, concretization). The basic specific legal method of research is the
comparative law analysis. Results: it has been revealed that there is no universal and precise
definition of the social welfare notion in scientific literature. The volume of this notion is also
unclear. The types of social welfare have been defined. The article reveals an objective contradiction between the common welfare and the will of individuals to contribute to its maintenance.
It also gives a characteristic of the global social welfare, which can be used by all states and all
segments of population. Conclusions: welfare of the society is one of the most important social
benefits. A state of welfare is welfare itself; welfare as a public benefit means acknowledgement
of the capability gap within the framework of the market-driven economy and the necessity for
the state to show initiative in solving the issues of such a gap. At the same time, the state itself
can produce benefits that do not comply with the publicity characteristics, and public benefits
can be produced by the private sector of economy.
Keywords: social welfare; public welfare; sociality of the state; social state;
state of welfare; human welfare; state legitimacy principle
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Введение: статья посвящена рассмотрению содержания научной дискуссии об объеме понятия общественного блага как части содержания конституционно-правового принципа легитимности государства. Цель: исследовать различные доктринальные подходы к определению понятия общественного блага в его непосредственной связи с категорией социального государства,
установить его виды и основные параметры. Методы: в методологическую базу исследования
положены всеобщий диалектический метод познания, а также совокупность общенаучных методов: системность, анализ и синтез, конкретизация. Основным частноправовым методом исследования выступил сравнительно-правовой анализ. Результаты: выявлено отсутствие в научной литературе универсального и точного определения понятия общественного блага и объема
данного блага. Определены виды общественных благ. Установлено объективное противоречие
между общим благом и желанием индивидов делать вклад в его поддержание. Дана характеристика глобального общественного блага, которым могут пользоваться все государства и все
слои населения. Выводы: к числу важнейших общественных благ следует отнести благополучие
общества. Государство благосостояния само по себе является благом; благополучие как публичное благо предполагает признание неравенства возможностей в рамках рыночной экономики и
необходимость государства проявлять инициативу в направлении обеспечения решения проблемы
такого неравенства. При этом само государство может производить блага, не отвечающие
признакам публичности. В то же время публичные блага могут создаваться частным сектором
экономики.
Ключевые слова: общественное благо; публичное благо; социальность государства;
социальное государство; государство благосостояния; благополучие человека;
принцип легитимности государства

The Nobel prize in economics given to the
Scottish economist Angus Deaton «for his analysis
of consumption, poverty and wealth» in October,
2015 revealed and formulated again one of the most
urgent problems of the present day, that is sociality
of the state as the cornerstone of building and operating the modern legal democratic state. The scientific works of Angus Deaton [7, p. 234; 8, pp. 125–
167; 9, pp. 46–51; 10, pp. 89–99] are created
around his scientific concepts, interpreting paradigmatically and describing fundamentally the issues and problems of welfare, poverty, sociality and
economic development.
Investigating the content of the common welfare notion, at first it is necessary to address the
terms used. Such terms as «common good», «public
good» and «social welfare» are used in relation to
this notion in the scientific literature.

Introduction
The problem of the social welfare analysis
was posed by the Swedish economist Knut Wicksell in 1896 [31]. It was developed in the work by
the Swedish economist Erik Lindahl in 1919 [17].
Then the works by the American economist Paul
Anthony Samuelson [25, pp. 387–389; 26, pp. 35–
56; 27, p. 154] appeared. All of them contributed
greatly in understanding sociality of the state (the
state of welfare). Their unquestioned authority in
the world economy proves the importance of the
social state (the welfare state) paradigm and the
social welfare notion in economy. The fact, that
Paul Anthony Samuelson, who had paid a lot of
attention to «the economy of welfare» for a number of years (as he declared) [1, p. 200], received
the Nobel Prize in economics in 1970, proved the
great significance of these questions for the economy, law and state.
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Researchers usually use them as identical terms
or as terms that are much alike. Thus, for example,
Amitai Etzioni points out that “social welfare is
also called “public interest” or "public welfare"”
[13, p. 1].
Some researchers use the public welfare notion
in a broader sense (but not crucially broader) than
the social welfare notion.
For example, Erik André Andersen and Birgit
Lindsnaes point out that public welfare includes
«common welfare», that is welfare which the market
economy is not able to buy or support, but which
most citizens desire to possess [3, pp. 30–41].
We are going to use these terms synonymously.

economic and political and legal standpoint, and it
is increasingly important.
Having been a complex, important and meaningful concept for the peace and safety, the notion
«public welfare» appears in the theory of economy in the mid 1950s, enabling its understanding
in the philosophical and historical context
[4, pp. 29–52].
It is necessary to consider that the social welfare concept has been changing because it, as any
other common concept in a certain epoch, reflects
the real life and the political characteristics of certain historical period [20, p. 13].
If we speak about the contribution of certain
scientists into the development of the concept exactly within the sociality of the state, including
the constitutional-and-legal principle of the state
sociality principle, it is worth highlighting the
works of Paul Anthony Samuelson, the American
economist and Nobel laureate in economics
[4, pp. 29–52].
Inge Kaul points out that the common welfare
notion is not used too often in political discussions, therefore little attention is paid to the common welfare notion even within the constitutional
law. However, because of the world problems attention focused on this concept has increased
[20, p. 14].
At present the common welfare notion is addressed in the discussions related to the social responsibility of business, the problems connected
with the level of the environment pollution, the
question of the education investment, as well as in
the discussions on the criminal activity and poverty
issues, more often within the statement that the
most fundamental social problems are because of
taking widely personal interests [30, p. 7].
Providing public benefits and services is an
essential element of the state activity. Meanwhile,
regardless of how effectively in terms of other different indicators, public authorities engage in the
decision-making, budgeting, data collecting activity, according to L. Tsai, it is impossible to consider such activity to be effective in full measure,
if it does not result in providing the population
with any social welfare. The state is to provide its

The history of the common wealth
concept development
In general, the common welfare notion was developed more than two thousand years ago in the
works of Plato, Aristotle, Cicero [30, p. 3].
The concept of common welfare in the public
and political life was first discussed in Plato’s The
State that caused a lot of discussions about what
exactly this notion contains. Some researchers interpret the Plato’s work as the one insisting on understanding the common welfare notion as a set of
substantial truths and principles. Such approach
contrasts to a certain extent with Aristotle’s approach to the definition of the notion. He considered virtue, justice and wealth as the constituents of
common welfare [22, p. 13].
Within the Catholic religious tradition that has
a long history of aspiration for the definition of
and assistance to common welfare, the latter is
determined as a sum of the social life conditions
that enable social groups and their members to
have an access to their self-realization. Thus, as it
was stated by Manuel Velasquez, Claire Andre,
Thomas Shanks and Michael J. Meyer, common
welfare firstly includes social systems and industries which operate for the welfare of the whole
population, such as affordable and cheap system
of health care, effective system of social safety.
The above systems influence greatly the society
member’s welfare [30, p. 13].
At present the concept and theory of common
welfare is developing significantly both from the
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population with the transport infrastructure, pure
water, national defence and other benefits of appropriate quality, that the population is not able to produce [29, p. 5].
From the practical perspective, providing public welfare plays an important role in providing
and support of the appropriate quality of the state
population life. In the political context, the way
the state provides public welfare and the question,
whether it provides them, influence the development of the state institutions and the state legitimacy as a whole. Thus, there is a point of view,
according to which, only effectively provided public benefits and services are able to make the state
legitimate. The states, which take resources from
their population without providing it with essential
benefits, have to use force for public control, and
even in this case it is difficult to create stable institutes [29, p. 6].
Howard Schwartz points out that public welfare could be considered both as «the final objective of control» and as the concept which regulates
and structures the law. In addition, the public welfare notion differs from, but to some extent crosses,
the notion of individual rights and freedoms. Thus,
legal institutes of the state power aim to and take
care of providing public welfare and, as a result,
expand public welfare due to redetermination and
limitation of individual freedoms [28, p. 2].
In the context of the fact that the welfare of a
person is formed due to benefiting from the social
welfare the state policy might end the welfare of its
population but not promote it, if it is not able to
accept the importance of providing social benefits,
and it is formed and realized without considering
the necessity to provide them [11, p. 7].
By providing common benefits, the state has a
possibility to influence the distribution of private
resources and social welfare, implementing the
state policy of public spending and taxation. Most
common public benefits, such as infrastructure, education, law, order, play a double role in influencing the private economic activity, simultaneously
influencing the wealth and the performance of the
economy [5, p. 1].

Social welfare in the state of welfare
Paul Anthony Samuelson was the first economist who suggested the theory of the common welfare in the context of the state of welfare. He was of
the opinion that the state is responsible for the
achievement of the national social welfare as the
state is duty-bound to provide its citizens with welfare. According to this theory, the state has a broad
and well-organized mechanism for governing, and
provision of the public welfare is funded through
the taxation system. In addition, the state is capable
of predicting what welfare benefits its citizens wish
to receive [4, p. 30].
In the context of the definition of the common
welfare in the welfare state the viewpoint of a number of researchers is of great interest. According to
them, the state of welfare is the welfare itself. However, the question, whether it is public or private
welfare, is being discussed because such welfare
benefits in the welfare state as health care and social
security don’t possess the important characteristic of
their non-exclusive consumption, and a certain number of people could be fairly debarred from receiving
these welfare benefits [24, p. 2].
About specific social welfare
Elmar Altvater points out that absolutely different phenomena could be classified as public welfare:
for example, the protection of the natural environment (pure air and water; biological diversity; state,
social and human security), the cultural inheritance,
the support of the living standard (education, health
care), as well as the provision and maintenance of
material infrastructure (transport networks, telecommunications, etc.) and immaterial system of
norms and institutes (financial system) [2, p. 2].
A number of public welfare benefits are determined, in fact, as human rights or personal freedoms (civil liberties), such as freedom from discrimination, right of work, health, education and
information. In addition, appropriate government,
peace, stability, trade, information technologies,
and even the realized principle of the supremacy of
the law and freedom from corruption, could be considered as public welfare [18, pp. 53–67].
Meanwhile, the protection of the interests
of every person is not assumed within the theory
of social welfare. But, unlike public welfare,
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human rights are legally obligatory for the state to
support [16, p. 73].
Public welfare is also an expression to some
immaterial values (such as human rights) that have
ethical and humane meaning [3, p. 32].
As it is noted by United Nations Industrial Development Organization, certain categories of public welfare are closely connected with the aims of
the millennium development, and the environment,
health, knowledge, safety and governing are among
these benefits. Three benefits from the ones mentioned above (the environment, health and safety)
are mainly related to the risk-reducing benefits.
Two of them, knowledge and governing, require
increase and development of the relevant opportunities [21, p. 1].
Such social benefits as the social justice and
the prosperity of the nation are of particular
interest.
In the post-war period the significance of the
social justice and the prosperity of the nation as
social welfare increased because the high level of
unemployment and the lack of the effective support
systems were considered quite widely as inappropriate phenomena from a social, economic and political standpoint. Moreover, it was recognized that
international economic issues cannot be regarded as
something separate from the domestic social
changes [23, p. 1].
Understanding social welfare as public welfare
resulted from the intention to solve problems related to the social and economic downturn caused by
the Great Depression and the world leaders’ inability to achieve stable piece after the World War I. In
particular, the Atlantic Charter (1941) stated the
necessity to provide welfare [23, p. 2].
The state policy, aimed at the resource distribution, and the social justice began to be considered as the social welfare for the achievement of
which the state should provide safety, support
democracy and create opportunities for its citizens
[23, p. 2].
Understanding wealth as the public welfare
assumes the inequality in opportunities within the
market economy and the necessity to take the ini-

tiative in solving the problem of the inequality
[23, p. 3].
Individual consumers cannot receive such
public welfare benefits as equality and social justice by using the market economy mechanisms. In
addition, the above benefits together play an important instrument role in providing public welfare
[23, p. 4].
Considering social wealth as social welfare influence the state policy, used to achieve such
wealth, as follows:
– first, it is the way to form basis of a complete
rethink of the social conflict, as well as to institutionalize the democratic social agreement as the
decision-making foundation;
– second, it leads to the coordination and integration of economic, social and ecological strategies (as the stable economic growth and social development could not be achieved only with the help
of the sector measures and decisions);
– third, it enables to create a system to measure the indices of the nation’s «social health» [23,
pp. 7–8].
The concept of social welfare
from the economic standpoint
According to Samuel Cogolati, Linda Hamid
and Nils Vanstappen, the existence of social welfare and the way to provide it show inability of the
market mechanisms to function in certain situations. In particular, it is impossible to relate the
provision of these benefits and services to the «invisible hand of the free market», and it is necessary
to apply forced power measures to provide all the
population with these benefits. Thus, the interference of the state is necessary for funding and distribution of public welfare [6, p. 5].
Erik André Andersen and Birgit Lindsnaes
point out that as for the public welfare in general
the market itself does not exist because the general
public, i. e. the whole population, are consumers
[4, p. 30]. Meanwhile, Erik André Andersen and
Birgit Lindsnaes are of the opinion that to provide
public welfare is a necessary addition to the free
market economy [3, p. 38].
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(for example, common heritage of the humanity) and
immaterial (for example, financial stability);
– the intermediate global social welfare, such
as international regimes, contribute in providing
final global social welfare [19, p. 13].

Inge Kaul underlines that public welfare (such
as legal norms and access to certain information)
are also essential for market functioning properly
[20, p. 14].
The notion and key characteristics
of the global social welfare

Problems and controversial issues
related to the practical application
of the modern concept of social welfare
Manuel Velasquez, Claire Andre, Thomas
Shanks and Michael J. Meyer have revealed a number of the main obstacles to the effective realization
of the social welfare concept. As the researchers
point out, there often can arise, therefore, a situation
when individuals that use common welfare refuse to
contribute in its support (so called «problem of fare
dodger» discussed in the scientific literature), and
when the number of such individuals increases,
common welfare could be destroyed at all [30, p. 18].
Moreover, at present serious significance is attached to the personal freedom of individuals, the
protection of their personal rights, their constitutional guarantee and their realization, and it could be
difficult to make individuals sacrifice their interests
for the achievement of social welfare [30, p. 18].
Speaking about the problems of the real implementation of the public welfare concept, Randall
Holcombe points out that welfare, demonstrating
essential characteristics of the public welfare, could
be produced in a small amount in the private sector
or not be produced at all, according to the common
opinion that economic effectiveness requires that
the state makes its citizens contribute in the public
welfare production and then allows all its citizens
to receive it [15, p. 1].
Randall Holcombe names the following two
main problems of the practical application of the
public welfare theory as the foundation of the appropriate activity of the state:
– a lot of public benefits can be successfully
produced by the private sector, there could be no
necessity in producing these benefits by the state;
– a lot of these benefits that are produced by
the state do not correspond to the definition of the
public welfare [15, p. 1].

The social welfare concept has been considered
on a global scale recently. Researchers determine
the global social welfare as a universal phenomenon in the sense that the representatives of all
states, population groups and generations can use
this welfare [11, p. 6].
The concept of the global public welfare is
based on the neoclassical economic theory of the
national public welfare [6, p. 5].
The global social welfare has characteristics
that are as follows:
– the advantage of this welfare is used by more
than one group of countries;
– this welfare is used not only by a wide range
of countries, but also by a wide variety of the world
population;
– when receiving this welfare, any population
group or generation, present or future, is not discriminated [11, p. 6].
Inge Kaul, Isabelle Grunberg and Marc Stern
suggested the following typology of the global social welfare:
– the global natural heritage (for example, the
ozone layer and climatic stability);
– the global man-made heritage (for example,
scientific and practical knowledge, principles and
norms, cultural heritage);
– the results of the global policy (such as peace
and financial stability) [19, p. 5].
Like other types of social welfare, the global
social welfare differs in the «public» level of its
character. Absolutely social global welfare is truly
universal, and some aspects of the natural environment, such as sunlight or climate, which is appropriate for human beings to live in, are included in
this type of welfare [11, p. 7].
Inge Kaul, Isabelle Grunberg and Marc Stern
also highlight the final and intermediate types of
the global social welfare that are as follows:
– the final social welfare is, according to the researchers, in fact, a result, rather than «welfare» in
the standard meaning of the word; it can be material

Conclusion
Providing public welfare is the key element
of the life quality and ecological balance. Insufficient provision of such welfare, including by its
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8. Deaton A. Models and Projections of Demand
in Post-war Britain. Cambridge, 1975. 261 p.
(In Eng.).
9. Deaton A. The Analysis of Household Surveys:
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Policy. Baltimore, 1997. 479 p. (In Eng.).
10. Deaton A. Understanding Consumption. Oxford, 1992. 242 p. (In Eng.).
11. Deneulin S., Townsend N. Public Goods,
Global Public Goods and the Common Good.
ESRC Research Group on Wellbeing in Developing Countries. 2006. 28 p. Available at:
http://www.welldev.org.uk/research/workingp
aperpdf/wed18.pdf (accessed 01.03.2016).
(In Eng.).
12. Essays in the Theory and Measurement of Consumer Behaviour; ed. by A. Deaton. Cambridge, 1981. 344 p. (In Eng.).
13. Etzioni A. Common Good. The Encyclopedia of
Political Thought, First Edition; ed. by Michael T. Gibbons M.T. New York, 2015. 28 p.
(In Eng.).
14. Global Public Goods: International Cooperation
in the 21st Century (Questions and answers); ed.
by I. Kaul, I. New York, 1999.17 p. Available at:
http://web.undp.org/globalpublicgoods/Q-A/qa.
pdf (accessed 01.03.2016). (In Eng.).
15. Holcombe R.G. A Theory of the Theory of Public Goods. Review of Austrian Economics.
1997. Vol. 10. Issue 1. Pp. 1–22. (In Eng.).
16. Lindsnaes B. The Global and the Regional Outlook (How can global public goods be advanced
from a human rights perspective?). Towards
New Global Strategies: Public Goods and Human Rights; ed. by E.A. Andersen, B. Lindsnaes. Leiden, 2007. Pp. 71–111. (In Eng.).
17. Lindahl E. Die Gerechtigkeit der Besteuerung.
Lund. 1919. (In Ger.).
18. Lindholt L., Lindsnaes B. On Human Rights.
Towards New Global Strategies: Public
Goods and Human Rights; ed. by E. A. Andersen, B. Lindsnaes. Leiden, 2007. Pp. 53–70.
(In Eng.).
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1999. Pp. 2–19. (In Eng.).
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Cheltenham, 2006. Pp. 13–39. (In Eng.).
21. Public Goods for Economic Development. Berlin, 2005. 198 p. (In Eng.).

determination in the constitutions, could influence
the prospects for the economic and political development of the state, become dangerous for the
global economic stability, peace and prosperity.
Therefore, the effective public welfare provision
mechanisms should be in the heart of any strategy
aimed at the poverty reduction [21, p. 1].
In addition, the social welfare concept has already been the central concept of social economy
for a long time [11, p. 4].
Most researchers support the point of view, according to which public welfare could contribute in
the increase of either the nation wealth level or the
economy performance (but not both of them simultaneously) [5, p. 1].
According to Birgit Lindsnaes, the public welfare theory is also a great analytical instrument for
the determination of better way to distribute resources (political, economic, legal, spiritual) among
people [16, p. 73].
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Introduction: the article deals with the special meaning given to the interaction between
citizens and public control and administration authorities in terms of citizens’ constitutional
right to appeal, as well as to innovative directions of the development of legal regulation of the
constitutional right to appeal. Purpose: to substantiate the point that qualitative certainty of the
constitutional right to appeal is determined by its links with many other legal phenomena. The
right to appeal is a universal and fundamental one as a category of a tool subsystem within the
legal system. Thus, it is impossible for a citizen to exercise their rights and freedoms beyond
this category. Methods: as a methodological framework, a system of philosophical knowledge is
used, according to which the author formulates the main criteria for requirements to scientific
theories, to the study of the social life phenomenon and to individual opportunities. The methodology is based on the general scientific dialectical method of cognition, which includes the
following specific scientific methods: the system structural approach, legal planning method,
sociological, technical legal methods, and comparative analysis methods. Conclusions: the implementation of the citizens’ constitutional right to appeal requires constant attention on the
part of public control and administration authorities. The high efficiency level in the legal regulation of the right under study can only be achieved as a result of scientific justification and assumptions. Appeals of citizens as part of their participation in the state affairs is a universal legal category. Almost all legal categories of the legal status of an individual in the state are realized due to the citizens’ right to appeal.
Keywords: constitutional right to appeal; development of legal regulation; procedures for consideration
of citizens’ appeals; participation of citizens in managing the state affairs; increasing degree of citizens’
confidence in the activities of state bodies and officials; legislation concerning citizens’ right to appeal
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Введение: в статье раскрывается особое значение, которое придается взаимодействию
граждан и органов государственной власти и управления в части конституционного права граждан на обращение, а также новационным и инновационным направлениям развития правового регулирования конституционного права граждан на обращение. Цель: обосновать положение о
том, что качественная определенность конституционного права на обращение обусловлена характером его связей с множеством других правовых явлений. Право на обращение является универсальным и основным как категория инструментальной подсистемы в системе прав. В связи с
этим вне данной категории права практически нельзя реализовать свои права и свободы гражданину государства. Методы: в качестве методологической основы использована система философских знаний, на базе которых формулируются основные критерии требований к научным
теориям, к изучению явлений общественной жизни и возможностей индивида. Методологией
статьи служит общенаучный диалектический метод познания, включающий частнонаучные методы: системно-структурный, метод правового планирования, конкретно-социологический, технико-юридический, метод сравнительного анализа. Выводы: реализация конституционного права
граждан на обращение требует постоянного внимания со стороны органов государственной власти и управления. Высокий уровень эффективности правового регулирования реализации конституционного права на обращение достигается только в результате научного обоснования и предположения. Обращения граждан в рамках участия в управлении делами государства является
универсальной юридической категорией. С помощью права граждан на обращение реализуются
практически все правовые категории правового статуса личности в государстве.
Ключевые слова: конституционное право граждан на обращение; развитие правового регулирования;
процедуры рассмотрения обращений граждан; участие граждан в управлении делами государства;
повышение степени доверия со стороны граждан к деятельности органов государства и должностных лиц;
законодательство права на обращения граждан

sis of individual institutions, individual rights, and
categories of a more general nature: political rights,
personal, social, economic and so on. d. We emphasize that highlight patterns of the constitutional
rights of a citizen outside of his right to an appeal is
virtually impossible. In this regard, a valid reference to the European experience, since the appeal
right is enshrined in the constitutions of many European countries. Particularly noteworthy provisions, including an analysis of what level you can
build a system connected with citizens, the order in
which questions can be solved by rebuilding the system, what is it the competence of the State, territorial
authorities, the man himself. The constitutional article of the various states of the right to appeal are,
quite unequal, set time-personal positions, but they
are all designed to ensure human and civil rights,
regardless of which category of rights and freedoms

Introduction
Defining the role and place of the right of access to a system of constitutional rights of citizens,
it is necessary to draw attention to the importance
and value of the system and the position of its elements. The rights and freedoms of citizens is not a
chaotic set of images in all their diversity, as a systemic phenomenon that reveals the diversity of relations of the constitutional right of a citizen to appeal to the other rights and freedoms and thus justify its versatility in the system [8, p. 53].
Need to determine the system interconnection
of the constitutional right of citizens to appeal
to the interaction of citizens and public
authorities and management
First, you need to install an existing relationship between the elements, the cops right, an analy159
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in question – be it political, social or personal
sphere. There is no doubt that the question of the
place and the role of the right of access to the system of constitutional human and civil rights in foreign countries of interest and requires a thorough
and thoughtful study, but it is a subject of separate
research [9, p. 89]. However, the question of the
constitutional consolidation of the right to appeal to
the Constitutions of the States in the past constituted the Union of Soviet Socialist Republics, it deserves special attention, including from the point of
view of the object of our study, as certain legal system, in the space of which were the Union State
was apprehended and legal systems which have
become independent states. Legal right of citizens
to appeal reflected: art. 40 of the Constitution of
Ukraine; Art. 40 of the Constitution of Belarus;
Art. 52 of the Constitution of Moldova; Art. 66 of
the Constitution of Azerbaijan; Art. 33 of the Constitution of Kazakhstan; Art. 35 of the Constitution
of Uzbekistan; Art. 31 of the Constitution of Tajikistan. The absence of the right to appeal to the constitutions of other Commonwealth countries can be
explained not so much a lack of objective conditions, as the fact that the official formulation of the
articles takes place in different ways, depending on
the understanding of their importance. Referring
directly to the original sources. Thus, Article 31 of
the Constitution of Tajikistan states: “...Citizens
have the right personally or jointly with others to
address the public authorities ...” [4, p. 389]. Article
52 of the Constitution of Moldova states:
“...Citizens have the right to address petitions to the
authorities only on its own behalf... Legally established organizations may petition exclusively in
behalf of the associations that they represent...” [4,
p. 148]. Clarification of the destination applications
found in Art. 33 p. 1 of the Constitution of Kazakhstan: “...Citizens of the Republic of Kazakhstan
have the right to appeal personally ... as well as to
direct individual and collective appeals to state bodies and local self-government” [4, p. 288]. Defining
the destination applications, types and timing of
their consideration are contained in Art. 35 of the
Constitution of Uzbekistan: “... Everyone has the
right, either alone or in community with others, to
submit applications, proposals and complaints to
the competent state bodies, institutions and public
representatives. Such applications, proposals and

complaints shall be dealt with in the manner and
within the period established by law” [4, p. 324].
Using the calls defined Art. 40 of the Constitution
of Ukraine: “...Everyone has the right to file individual or collective petitions, or to personally appeal to bodies of state power, bodies of local selfgovernment and to the officials and officers of
these bodies that are obliged to consider the petitions and to provide a substantiated reply within the
statutory period” [4, p. 59–60]. This is also evidenced Art. 40 of the Constitution of Belarus:
“...Everyone has the right to address personal or
collective appeals to state authorities... Public authorities and officials must consider on-increment
and give a substantive response in a certain statutory period. Failure to review the submitted application must be justified in writing” [4, p. 107].
Article 66 of the Constitution of Azerbaijan the
right to appeal and suggests “...criticism of the activity or work of state bodies, their officials, political parties, trade unions, other public associations,
as well as individual citizens. Persecution for criticism is prohibited. Insults and calumny cannot be
criticized” [4, p. 246]. Against the background of
the above we have the basic legislative acts of a
number of Commonwealth countries, Art. 33 of the
Constitution is a general, declarative character “of
the Russian Federation shall have the right to appeal
personally and also to submit individual and collective appeals to state bodies and local selfgovernment”. In our opinion, the constitutional
recognition of the rights of citizens to appeal to the
country is not quite fully reflects its objective necessity, does not match the time and does not contribute
to the further development of communication of citizens with the state and its organs. In this regard, we
consider it necessary to supplement and expand the
content of Art. 33 Russian Federation, the following
provisions of the Constitution: “The State guarantees
the right of citizens to objective and comprehensive
consideration of their applications by the competent
authority within a reasonable time by the law, the
prosecution of perpetrators whose actions and decisions have led to violations of the rights and freedoms of citizens, compensation of the damage”.
Particularly noteworthy are the constitutional
laws that extend, complement, clarifying the provisions of the Constitution. For example, the law
of Ukraine “On citizens” self-titled Law of the Re160
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public of Belarus and a similar draft law of the
Russian Federation “On citizens”.
Of course, that these regulations differ and legal advice, and policy framework, and their provisions. However, they appear to be one system, as
they combine the following basic position:
– These laws are constitutional basis;
– Have a single generic object relation – the
right of citizens to appeal;
– Provide specific characteristics of appeals;
– Establish requirements for appeals of citizens;
– Reinforce prohibitions in handling;
– Establish a specific procedure for processing
applications;
– Determine the responsibility for violation of
the law on citizens’ appeals.

dignified existence and free development of each
person. In this regard, a great role play regulations, which are limited by the number and directions, but the effectiveness of each of them is the
guarantor of a normal, civilized society as a
whole.
Considering the right to appeal, as a constitutional right and we understand it as a constitutional freedom. “...Many times proved that enshrined
in Soviet legislation the legal rights and freedoms
of citizens is a form of freedom of expression...”
[5, p. 35]. But there is on this score another point
of view, which is suitable to issue a volumetric
“...the difference between the basic rights and fundamental freedoms are due to both the history of
their origin, established traditions and the semantic load” [2, p. 135]. Finally, the opinion of
E. A. Lukashev asserts that “the analysis of constitutional law shows that the term” freedom “is intended to emphasize greater opportunities for individual choice, without outlining the specific results of its” [6, p. 31].
Analyzing the content of the right to institute
an appeal of a citizen to pay attention to such categories as a duty and a guarantee. A study of the
provisions of Chapter II of the Constitution leads
to the conclusion that it is practically impossible
to apply any rate, not at the same time attracting
the right to appeal. Therein lies its universality.
Enshrined in the Constitution of the right to education, health and legal protection, etc. it is difficult
to imagine is the citizen to the appropriate authorities. It was an appeal of a citizen is the basis for
the granting of any rights and freedoms, as well as
guarantees.
As an example, take 1 of article 27 of the
Constitution, which states: “...Everyone lawfully
within the territory of the Russian Federation has
the right to move freely and choose their place of
stay or residence...” This provision is specified
Part 1 of Art. 3 of the RF Law “On the Right of
Citizens of the Russian Federation to freedom of
movement, choice of place of residence in the
Russian Federation within”: “...In order to ensure
the necessary conditions for the realization of a
Russian citizen rights and freedoms, as well as the

The system determining the position
of the right of citizens to appeal
to the Russian legal system
For handling citizen’s right is fixed in Art. 21
Declaration of the rights and freedoms of man and
citizen, adopted by the Supreme Soviet of the
RSFSR November 22, 1991 The right to appeal –
the natural right of a citizen to communicate with
the state through its various agencies and organizations, the opportunity to feel like a legal element of
the legal environment, and at the same time, is an
expression of feedback that reveals the assessment
of the state of activity, potential citizens to improve
the existing system.
Securing the right to appeal in the Declaration, followed by a reflection of it in the Constitution of the Russian Federation – is the observance
of interests of the individual and the state. The
citizen’s right to appeal – it is a subjective human
right, aimed at the implementation of the rights
and freedoms protected by the state. The naturalness of the right of access is defined and needs,
and self-interest, and social freedom of the citizen.
Therefore, the right of access can be defined as the
ability of man to realize, on the basis of personal
interest, their subjective needs and requirements in
various areas of his life. The state is not only an
obligation but also a vested interest in ensuring a
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duties of them to other citizens, state and society,
introduced registration accounting of citizens of the
Russian Federation at the place of stay and place
of residence within the Russian Federation”. Registration accounting of citizens is carried out on
the basis of Part 1 of Article 6 of the Act:
“...A citizen of the Russian Federation, to change
the place of residence, shall not later than seven
days from the date of arrival at the new place of
residence to appeal to the official responsible for
the registration, a statement in the prescribed
form”. Through the realization of the right to appeal is carried out and is important for the legal
status of a person, as a citizen. So to claim 1
Art. 37 of the Law “On Citizenship of the Russian
Federation”, states: “…Applications for registration and change of nationality is served in the internal affairs bodies of the Russian Federation at
the place of residence declare middle, and persons
living outside the Russian Federation, in the respective diplomatic missions and consular posts
Russian Federation”. According to Clause 1, Article. 23 of the same Act renunciation of citizenship
of the Russian Federation is possible “...at the request of a citizen in accordance with the procedure
established by this Law”. Considering the provisions of art. 33 of the Constitution of the Russian
Federation in the structure of chapter II “The
rights and freedoms of man and citizen”, note its
connection with Articles 20, 26, 28, 29, 30, 31, 32,
34, 35, 37, 38, 39, 40, 41, 43, 45, 46, 48, 52, 53,
57, 59, 62, 63. This allows us to state that the constitutional right of access can be realized by itself
or together with other rights and freedoms enshrined basic Law.

One of the problems relating to the citizen’s
right to appeal is a question of how you need to
treat it either as something whole, as and appeal at
all or to differentiate it by type. The other side of
the same issue as the right to appeal to regard as the
right political, personal or any other?
Some authors equate the right of the citizen to
appeal, and the presence of democracy in the state:
“...under the forms of democracy are understood
ways of involving citizens to address socially important issues influencing the adoption of state
authorities and local self-government solutions
and make adjustments in their work in accordance
with the will of the subjects of interest” [1, p. 34.].
There is more categorical judgment: “...the constitutional right to appeal is a political right of Soviet
citizens” [3, p. 35.]. And finally, the position that
we fully share and support “...the right of appeal,
first of all, provides a personal interest in the protection of its citizens violated right (or in teams of
its members-wearing)” [7, p. 14.]. Let us turn to
Art. 32 to claim 1, 2 of the Constitution. If the
treatment is aimed at improving the content of the
state apparatus and organs of self-government, the
problem is in the competence of the President of
the Russian Federation, Chairman of the Russian
Government or the Federal Assembly. The same
can be said about the right to appeal, referring to
Art. 45, p. 1. 2; Art. 46, p. 1. 2. 3; Art. 52; Art. 53
of the Constitution.
The legislator, by defining and securing the
natural rights of the individual in art. 33 of the
Constitution, assumed, first of all, the fact of
treatment. But if we consider the right to appeal in
terms of implementation of the individual features,
that is his own, inalienable right and related rights,
and their duties. There is the argument that protects the understanding of the right to appeal as a
political right as targeted treatment. But the adoption of treatment does not mean its implementation
in favor of accesses. We consider the right to onincrement as a private citizen’s right and because
of the emergence of interest, and optionally the
method of its implementation. And the practices
indicate that the complaints and applications
of citizens are practically deprived of any political

The scope and functionality
of the constitutional right of access
To volume and versatility right to appeal may
be considered in a certain system: issues of personal, political, economic, social, environmental,
cultural, spiritual, etc. character. Some authors
constrict this system to three basic elements, while
others extend it, but let’s stick to the view, which
argues that the system consists of blocks, within
which there are multiple links and manifestations.
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content and involve the realization of their legitimate rights and freedoms. L. D. Voevodin, considering the rights, freedoms and duties of citizens in
public and political life and activity, the right to
appeal in this area are not considered.
Now we try to relate the right to apply to other rights, which are usually included in the category of personal rights, individual rights. All variety
of the personal rights of the individual authors is
traditionally divided into two main groups: 1-I, the
personal rights as a single set of interrelated components; 2nd, individual rights must be subdivided into sub-groups according to their content.
The first group of individual rights seems to us
more promising. It can reduce all the different interpretation of individual rights to one thing – the
right of everyone to life. If this position is to expand, the current Constitution of the Russian Federation radio, stand out the following: the right to
life; dignity of the individual; right to liberty and
security of person; the right to privacy; inviolability of the home; national identity; freedom of
movement and residence; freedom of conscience
and religion; freedom of thought and speech. Add
to this affiliation and alienation of rights from the
moment of birth, the appropriateness of taking into
account the rights of the rights and freedoms of
others, equality of rights and freedoms of individuals, etc. Some authors distinguish the right to
marry, protection of motherhood, children and
families, as well as the rights and duties of parents
and children in relation to each other. This list can
be replenished naturally and the right to appeal.
After all, if we take the relationship of the right to
appeal to a fundamental right – the right to life,
life is born in the family (private options we do
not consider). But to create a family man and a
woman are turning to the state authorities with the
application for recognition and attachment-legal
fact – a family. And if the life of the new man appears outside the family, and even then it is necessary to recognize the physicality born through an
appeal to the relevant authorities. If the individual
threatens to deprivation of their rights, and even
his life, he will be forced to act as through treatment (treatment to the police, a petition to the
President for clemency, etc.). List all main characteristics of an individual’s personal rights:
– is absolute and objective;
– expressed the need for a certain individual;

– show interest in the individual associated
with his self-development;
– are used only at the request of the individual;
– have an increased level of assurance and protection.
All these symptoms can be associated with the
right of appeal, which also can be attributed to its
own human rights. However, the content of the
right to appeal does not lie on the surface, but that it
is his essence. L. D. Voevodin include the right to
appeal not only to personal rights, but also to the
socio-economic, referring to the totality of the
rights of access and private property, which is considered as the backbone [2, p. 214.]. The right to
private property is due to the state of any one of the
stages (appearance, use, transfer and use, etc.) cannot be considered outside of the right to appeal to
the state bodies and local self-government.
In general, a number of fundamental rights and
freedoms of a citizen the right to appeal has specific
features:
– objectively belongs to the individual, emphasizing it as a citizen;
– the universal right of access can be related to
any category of other rights and freedoms;
– the universal right to appeal is a legal instrument for the implementation of rights and
freedoms.
The right to appeal as a constitutional
principle and a constitutional guarantee
The constitutional right to an appeal can be understood as a constitutional principle, and as a constitutional guarantee. As a constitutional principle the right to appeal is considered from two different
angles: from the state point of view, and from the
individual point of view. From the point of view of
the state, this principle can be defined as follows:
– The state enters into a relationship with a citizen only after he spoke to him;
– State considers only those appeals that meet
state requirements (in the form of treatment);
– State openly defines its relationship with the
citizen through the reference to it.
The right to appeal is a constitutional principle,
from the point of view of the individual can be reflected in the following points:
– The right to appeal – the prerogative of the
individual;
– Type of treatment elected by the citizen on
the fact of his case;
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– Treatment requires mandatory public response.
Therefore, as a principle of constitutional law
the right to appeal to the individual’s point of
view, is a fundamental beginning of the relationship between the citizen and the state, which was
initiated by a citizen. But, based on the individual
articles, it acts both as a duty and as a guarantee
for the implementation of this provision. The constitutional right to appeal as a guarantee is crucial.
After the citizen to the state authorities, the mechanism for ensuring his rights, liberties, privileges,
or their recovery. The State guarantees the required response to the appeal of a citizen. To do
this, establish a special body with a wide range of
powers which either themselves satisfy the interest
of the individual, or have the ability to influence
others in favor of the resolution one way or another entity reference. The constitutional right of access can be considered as a pre-condition for the
implementation of the pledged right to appeal
from the state, expressed in the creation of a system consisting of bodies and legal means to ensure
the citizen’s interest.
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Introduction: the article is devoted to complex scientific and practical study of the unity of
purposes, which is the basis for formation of the operative management contracts system. The
system of operative management civil contracts is considered with regard to its multi-level
structure, division into subsystems, as well as to the laws of goal formation in the legal system
as a whole. Purpose: to determine the purpose of operative management, as this will allow one
to understand the economic and legal result of providing services, to model a special universal
design of the contract on delegation of authority, reflecting its essence. Methods: empirical
methods of comparison, description, interpretation; theoretical methods of formal and dialectic
logic; specific scientific methods (the legal dogmatic method and the method of legal norms interpretation). Results: it is proposed to understand the goal of operative management focused
on economic results as timely provided values of parameters for the management object during
a certain time, providing those values are agreed upon the needs and interests of the founders.
The attention is drawn to the fact that the contract on delegation of authority and the contract of
operative management are two separate contracts: each has its own subject matter and can
have different contracting parties. Conclusions: the operative management contracts system is
tailored to regulate public relations in providing services of timely implementation of the operator’s authority given to them by the principal(s) in order to ensure the given values of parameters of the management object during a certain time.
Keywords: operative management; operative management contract; management;
delegation of authority contract; system; system of contracts; unity of purposes; goal orientation
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Введение: статья посвящена комплексному научно-практическому исследованию целевой
общности, являющейся основой построения системы договоров оперативного управления. При
этом система гражданско-правовых договоров оперативного управления рассмотрена с учетом
многоуровневости данной системы, разделения ее на подсистемы, а также с учетом закономерностей целеобразования, присущих правовой системе в целом. Цель: определить, в чем заключается цель оперативного управления, так как это позволит уяснить, что является экономическим
и юридическим результатом оказания услуг; смоделировать универсальную специальную конструкцию договора о передаче полномочий, отражающую его сущность. Методы: эмпирические
методы сравнения, описания, интерпретации; теоретические методы формальной и диалектической логики. Применялись частнонаучные методы: юридико-догматический и метод толкования правовых норм. Результаты: под целью оперативного управления, ориентированной на экономический результат, предложено понимать своевременное обеспечение согласованных с учетом потребностей и интересов учредителей управления значений параметров объекта управления в течение определенного момента времени. Также обращается внимание на то, что договор
о передаче полномочий и договор оперативного управления являются различными договорами: у
каждого из них свой предмет и может быть неодинаковый субъектный состав. Выводы: система договоров оперативного управления имеет целевую направленность на регулирование общественных отношений по оказанию услуг своевременного осуществления оператором властных
полномочий (правомочий), переданных ему принципалом (ами), для обеспечения заданных значений
параметров объекта управления в течение определенного момента времени.
Ключевые слова: договор оперативного управления; оперативное управление; договор о передаче полномочий;
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subsystems (or other level system) [7, p. 235].
Consider from these point of the civil law contracts of operational management system.

Introduction
It should be noted that in spite of commonality of the civil law contracts of operational management they are varied in form. Given circumstance supposes not only theirs union but also differentiation that implies on multilevel of that system. Dividing system on subsystems, when the
research of the system can be carried on the basis
of research of the subsystems including their impact on each other and interact, is using the decomposition method (diakoptics) [12, p. 56]. The
concept “subsystem” means that there is allocated
relatively independent part of the system that have
system attributes and also have subgoal for the
reaching those the subsystem orients. [3, p. 25]
Each subsystem can be examined as independent
system. The legal unit can be as a part or a subsystem of other more volume system just as in the
borders of its organic unit can disjoin on internal

Main content
First off, all turn attention to the regularity of
the goal formation (regularity of goals origin and
formulation, regularity of the goals structure formation). There are no legal systems without goals.
“The goal as a philosophic category is on the basis
of legal phenomenon and processes researches, determines lawmaking, law itself, legislation and it’s
realization, improvement and development of law
system” [7, p. 270]. It is the subject to contracts of
operational management system, which in that case
are instruments to reach defined goals and interests
of the participants of treaty relations. The interest
determines the goal area, considers B. I. Puginsky.
It can be understood as a form of necessity displaying, where commitment to satisfaction is provided
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through understanding and definition of goals activity [11, p. 73].
Regularity of the goal formation cannot be
separate from the other regularities of development and system operation. Particularly this includes regularity of emergence, which always
causes for construction of goals tree. Given regularity appears when getting into the system element loses a part of its attributes and is forced to
obey the system goals, at that time when system is
not reduced to the sum of attributes of included
elements and obtains functions which each particular element is not able to realize. The emergence
(integrality) attribute of system allows showing
unobvious goals. V. N. Volkova notes that “if goal
is not explicit and displayed entity are observed
integral attributes, it is possible to determine goal
and expression that connects goal with instruments
of reaching (goal function), and framework criterion, by studying appearance causes of regularity
of the integrality”. [4, p. 60].
Regularity of the goal formation is interdependent with the regularity of hierarchic regulating
system. The one level goals are linked to the other
level goals such way that goals at higher level of
system hierarchy are changing, goals at the low
levels are changing too.
D. A. Kerimov was considering that “if it is
necessary the goal realizes to a certain material or
mental notable form which one is a result of a necessity realization in the end” [7, p. 272]. It is necessary
to clear up a question what is the necessity of subjects at a law civil contract for a giving the goal definition of interest system. From our point of view the
necessity consists in need for legal regulation of social relations that possessed certain specificity.
Meanwhile it is worth noting that the law civil contracts have not goals. The goal is a subjective category that can only be subjects and every angle can have
their own goal [8, p. 42]. The contract as an agreement is a result of adjustment for counteractant cross
purposes and characterized by goal focus. According
to this in the construction of tree goal we will keep in
mind that the question is about goal focus levels of
the law civil contracts system. The word “goal” instead of the word “goal focus” will be used only for
observation terminology of system theory.

Thus the main goal of the contracts of operational management system is law civil regulation of
the treaty relations for rendering of services operational management. However it is easy way to understand a goal because it does not provide insight
into rendering of services and reflect economic and
juridical results fully. Accordingly we will stop on
an informative aspect of given goal in further detail.
For this we should understand what the goal of operational management is. Being that we can understand what the economic results of rendering services is. Furthermore it is necessary to elicit juridical result to which the goal of contracts of operational management system is directed to.
It is necessary to take into account in solving
performance tasks that contracts system of operational management is open and connected in structure and functionality with both high level systems
and one level systems. The sphere of bankruptcy is
the one of sphere of operational management that
demanding extra contractual law civil regulation.
The system of civil law on insolvency (bankruptcy)
is the one level system in relation to the system of
operational management contracts. The civil law
regulation of social relation on the operational management also finds reflection in property law specifically in civil law institution of operational management [19]. For this reason goals of operational management contracts system must be relevant to the
goals of other institutions such as institution of operational management in property law and include juridical result on which they are directed to.
We need to note that the control goal is a
component part of a control process if we are saying about economic result [15, p. 16]. “We can say
that the goal into control is represented as ideal
image (logical model) of desirable state of subject
or control object that framed on the basis of
knowledge and list of objective regularities and
organizational forms, necessities and interests” [1,
p. 164]. Every state is characterized by parameter
value in a certain time moment. Parameter set can
be different relating to the varied objects of operational management. As for example L. Yu. Mikheeva reasonably notes that trust administration of
property can be aimed not only deriving revenue
from that property but increasing property or simp167
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ly keeping it in proper condition [9, p. 12]. Consequently parameters of such management can be
amount of revenue earned, property quantity and
quality. Given conclusion is just for every contract
of operational res management.
The amount of revenue earned acts as a main
parameter for the contracts of intellectual rights
management. The main management parameters
that characterized the state of management object
such as activity are connecting to the existence. For
example such parameters like time and delivery
speed to point of destination are typical for
transport activity. The goal of the operational management of transport activity is assurance for continuity, delivery timeliness of cargo, passengers, luggage or means of transport to the point of destination and also coordination of action of transportation process participants.
Take all these points together we can formulate
the goal of operational management that oriented
on economic result. Under the goal we understand
timeliness assurance of coordinated with the list of
necessities and interests of the founder value parameters of object management during the certain
time moment. We need to pay particular attention to
that one of the framework moments of advancing
goals process by subject management is property
knowledge and interests those in which interest
management is happened (management objectivization) [1, p. 166].
The management activity goals must not be a
phantom of the unreal imagination of the transport
operator as a management subject. His interests and
necessities should be recognized secondary in relation to the interests of those transportation process
participants which behavior he controls and also in
relation to the interest and necessities of those
which are consumers of transport services (shippers, receivers, passengers, owners of tows). Orientation to the consumer interests, consideration and
interest defense of the contract weak party, aligning
legal position of participants of legal relations, are
usual for the civil law regulation. According to this
the conclusion about priority on interests of contractors of management subject looks natural.
The goal focus of civil law management must
be oriented not only to the economic but to the ju-

ridical result. The right of operational management
is represented as complex of law possibilities. The
legal nature of these possibilities is equal in the system of civil law contracts of operational management and others civil law institutions that regulated
operational management relations because of these
goal solidarity and consistency. According to this it
is admissible to use scientific service hours and civilian conclusions in researches system of contracts
operational management relating to insolvency
(bankruptcy) and law of property of operational
management. We will keep this object in mind in
solving the task about defining juridical results on
which is oriented the goals of operational management contracts.
Whereas all contracts of operational management have common focus we need to pay attention
on Yu. V. Romantsa confirmation about contract of
confidential management. Author notes that standards of given contract reflect focus on rendering
services for administration of property. Further he
accents the focus of contract of confidential management on rendering services for effectuation
power of owner in relation to the contractual property within a given time according to the tenor of
deriving profit [13]. To our opinion the fact of
lodgment authorities to the management subject is
juridical condition of rendering services on the operational management and as a result management
subject has a juristic opportunity to make management action. Such situation is indicative for the
contracts of operational management property or
intellectual rights. In that cases when operational
action management regulates by contracts juridical
characteristic of civil law contracts focus will
emerge not in transfer authorities to the subject
management but in lodgment.
It should be noted that there are two mutually
exclusive conclusions about legal nature of authority
in the science of civil law. Some scientists hold to
the opinion that it represents subjective right
(O. A. Krasavchikov) [17, p. 214], and others are
strongly recommend against (see [10, p. 76; 16,
p. 34; 18, p. 107]). Yu. S. Kharitonova suggests considering authority as secondary right [18, p. 154].
We should agree with this. Secondary right it is a
possibility to modify subjective right at a concrete
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legal relations and legal relation itself. It is the difference to the civil legal capacity which represents
more abstract possibilities of acquisition, effectuation, enjoyment and regulation of rights. The object
of secondary right is always “singular concrete subjective right” [18, p. 154]. So here it is that secondary right cannot be in isolation from subjective civil
law. Given decision is important for reflection of
right specificity of operational management in civil
law. V. P. Yakovlev attends to that peculiarity according to the right possibilities that innate standards of interests in property. Author notes: “The
right of operational management is not native, it is
aligning as derivative from property right and by its
content, by enclosed right possibilities it is much
tight then property right” [19]. Consequently operator credential (authority) as a subject management
is always derived from legal capacity of a face who
delegating responsibility (principal).
Within this framework it should be noted that
principal is a full-fledged participant of given process along with the subject management. It appears in civil law nature of operator authoritative
powers. V. P. Yakovlev notes: “The further difference works out in that if property right is administered subject to “own power”, “at its own convenience” then the right of operational management is
administrated not only by power of its subject but
joint owner power (emphasis added. – A. A.).
Clothed facilities the right of operational property
management the government as a joint owner determines frames of legal freedom by statue to the
property management that facility has in place”
[19]. Same confirmation is projecting easily to the
effectuation scale of the right of operational management based on civil law contract. The face that
delegating responsibility under contract is involved in restricting frames of operator legal freedom on operational management in agreeing on
contractual stipulation. Consequently the conclusion is justified that in a civil law the limits of
subject authoritative powers of operational management are always derived from face intention
delegated responsibility.
The result of analysis body of laws about concerning insolvency (bankruptcy) also confirms given conclusions about delegating power responsibil-

ity. That insolvency is external system of higher
level relating to the contracts system of operational
management. Accented that management in economic sphere is acquired integrated nature
E. G. Dorokhina notes that with the market evolution management relationship which were regulated
by administrative right until quite recently became
inalienable companion of economic (property) relations. As author said bankruptcy fairly is needed in
input control by the creditors side or other bankruptcy participants [5, p. 43]. Constitutional Court
of the Russian Federation expresses other position
at numerous resolutions. Particularly it is noted:
“As pointed out by the Constitutional Court of the
Russian Federation in the Resolution of 22 July
№ 14-P in the case of the verification of constitutionality of certain statue of the Federal Law "On
Restructurisation of Credit Organizations" paragraphs 5 and 6 of Section 120 of the Federal Law
"On Insolvency (Bankruptcy)", bankruptcy processes are public law, they suppose coercion creditors minors by a majority and consequently impossibility of working out singular opinion by other
way, intention parts form on other, different principles from action proceedings”1 .
From our point of view it is more convincing
the dissenting opinion of a judge of Constitutional
Court of the Russian Federation A. L. Kononova
who reasonably confirms that insolvency (bankruptcy) institution relates to the private department
of civil right not only because of doctrine and longstanding tradition but in the first instance because it
is the phenomenon of market economy, exists in the
sphere of commercial entrepreneurial activity, connects to the satisfaction of property interest and
creditor’s claims as a subjects of civil circulation.
On the reasonable judge observation there are no
foundation for confirming that “insolvency practitioner also possesses some sorts of administrative
or other state power authorities and attributes him
public law status. It is odd why Constitutional
Court considers that insolvency practitioner’s func1

In the case on the constitutionality of the eighth paragraph
of paragraph 1 of Section 20 of the Federal Law “On Insolvency (Bankruptcy)” in connection with the complaint of a
citizen A. G. Mezhentsev: the Constitutional Court on December 19. 2005 № 12-P // Coll. Ros legislation. Federation.
2006. № 3, p. 335.
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tions formed by points 4 and 6 of Section 24 of the
Federal Law “On Insolvency (Bankruptcy)” – to
take measures on defense debtor’s property, to analyze his financial state, to act reasonably and in
good faith etc. – are public law. Evidently that it is
not so. All these demands are directly from the Civil Code of the Russian Federation.”
From our point of view M. A. Egorova expresses disputed opinion on that question. She
writes “By contrast obligation for judgment execution of insolvency practitioner by others faces
does not signify that authority responsibilities are
“delegating” to him and he is getting the status of
public law subject because his solutions on their
own are results of acting enacted responsibilities
to insolvency practitioner” [6, p. 15]. On the one
hand we can agree that insolvency practitioner
does not get the status of public law subject. On
the other hand it does not signify that he does not
receive authority responsibilities. If we talk about
public authority responsibilities then we can agree
with M. A. Egorova position. But it is different
about delegation authoritative powers based on
private right.
Insolvency practitioner exercises power in relation to the debtor’s property [20, pp. 12–13],
because he has legal powers that “testifies about
imperious temper of appropriate subject activity”
[2, p. 79]. In this case relations between debtor
and insolvency practitioner are pecuniary and pecunia does not come in to insolvency practitioner
property. Insolvency practitioner does not get
possibility to perform acts in law on behalf of
debtor. In this case the question how it happens is
not reasonable, the fact of legal powers delegation
that derived from subjective rights of property
owner is important. We specially accent on that
legal powers are derived not on requirement of
laws, not from insolvency practitioner’s functions
declared at legal laws but on subjective debtor’s
right that has proprietary nature. According to this
the form of civil law connection between debtor
and insolvency practitioner we can name secondary law. The fact that legal powers delegation is
performed under judicial act that has public law
nature has no effect on qualification of formed
civil-law relations.

The legal standards analysis of insolvency and
bankruptcy and of limited proprietary law of operational management like of higher level system in
relation on the contracts system of operational
management highlighted common legal nature of
grantor legal powers. But it is not enough for highlighting machine peculiarities of legal powers delegation to practitioner under civil law contract.
Whereas relating to the particular legal institutions
reasons for legal powers delegation were decision
of the meetings plus judicial act in one instance
and owner’s solution (government).
For a clarification a mechanism of legal powers delegation and realization on contractual basis
we should determine: subjects participated in legal powers delegation; method and delegation
object, structure of contractual links and mechanism stages.
Subjects participated in legal powers delegation are the face that delegated (principal) and operational subject (purchaser). Different legal subjects can be a face that delegate legal powers; it
depends on supposed object of operational management. If we are talking about legal powers delegation of executive agency juridical person that
acts as principal. If legal powers delegate for affection management then creditors delegate them
on provided by affection obligation. Property
owner delegates legal powers to a custodian. Legal
powers delegation for copyright management is
administrated by author. To the transport operator
legal powers are delegated by persons which activity is controlled. Shippers, transport infrastructure
owners, operators of rolling stock, terminal owners holding cargo and etc can be those persons relating to the different schemes of operational
management.
Under delegation object acts authority that has
legal form of secondary right. Under method of authority delegation acts civil law contract of legal
powers delegation.
Before description of contractual links structure we should make important conclusion that contract of legal powers delegation and contract of
operational management are different contracts
that have different items and subject matters.
Appeared from these contracts legal structure is also
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different. As an example the contract of operational management by combined cargo transportation
is concluded between shipper and transport operator that can be forwarding agent. The item of that
contract is services of operational transportation
management. But for acquittal responsibilities on
that contract operator is needed to delegate legal
powers for effectuation of management activity.
Accomplish this operator concludes contracts of
legal powers delegation with subjects that he
draws to their duties (shippers, transport infrastructure owners and etc). The item of the contract
is legal powers delegation. In sum structure of
contractual links structure is two-level: first level
– contracts of legal powers delegation, second level – contracts of operational management.
But it is quite possible to conclude combined
contract included the parts of contract of operational management and legal powers delegation.
As an example can be shippers’ contracts with
route of communication operators. In the context
of combined contracts legal powers delegate to the
transport operator under them he conducts services
of operational transportation management.
Unfortunately there is no definition for the
contract of legal powers delegation in civil legislation but it is not a problem to conclude such
agreements on practice. Also we consider that it is
necessary to simulate special universal contract
construction of legal powers delegation that will
reflect its substance. We should presume that on
one hand delegated authority creates new possibilities for a purchaser and on the other hand causes
no subjective responsibility from delegated person. Though there are tries to prove presence of
subjective responsibility from represented person
in literature and to announce authority as subjective responsibility and under that reason, they are
baseless. Firstly legal powers delegation is not
restricting by cases of representation and for other
cases given argumentation is unworkable. Secondly subjective responsibilities of represented person
(as an example adoption executed under the deals)
correspond by not legal powers but legal rights
appeared as a result of realization of these legal
powers. And if we recognize given case correct

then we need to agree that represented person get
not legal power but legal right. But for this is necessary to represented person has such right at the
delegation moment but it is not.
We are accenting that we talk about absence
of the principal’s responsibilities when contract
has executed and legal power has delegated. The
debtor has a responsibility to delegate authority to
this moment. If such legal power delegates on free
then contract of legal power delegation will be
one-side i.e. first part (purchaser) have a right to
demand of legal power delegation in coordinated
size and second part (principal) must delegate legal power.
To sum up of thought on focus of contracts
system of operational management to the juridical
result we want to remind that in cases of operational property management principal can delegate legal rights but not legal power. So we need to note
that secondary rights are different from not only
legal rights included in legal capacity body but also
from legal rights acted as elements of subjective
civil law. In the consideration of the foregoing we
can make further conclusion: effectuation delegated legal powers to the operator represents juridical
result on which is directed contracts of operational activity management.
Conclusion
The community of legal powers and legal
rights appears in those juridical possibilities which
civil law gives to the possessors. From there and
considering economic and juridical results we can
make a conclusion that contracts system of operational management has goal focus on regulation of
social relations in providing services to timely effectuation by operator’s authoritative powers (legal
powers) delegated to him principal/s in order to
provide object’s given attributes value during for
certain time moment.
Here is our main research structure goal. The
main contracts system goal of operational management (denote as no. 1) is reflected by special contractual construction of operational management.
The main goal can be decomposed in depending
on object management. On this basis we can mark
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3 lowerlevel goals: 1.1 – regulation relations on
rendering services timely effectuation by operator
legal powers delegated to him principal’s in relation
to the items in order to provide given attributes size
of earned revenue, property quantity, quality; 1.2 –
regulation relations on rendering services timely
effectuation by operator legal powers delegated to
him principal/s in relation to the intellectual rights
in order to provide given attributes size of earned
revenue; 1.3 – regulation relations on rendering
services timely effectuation by operator legal powers delegated to him principal/s in relation to the
activity in order to denial its departure from agreed
attributes.
Under decomposing the first two of named
subgoals there is only one dependent goals level
and under third subgoal there are two steps of goal
classification. So in goal subgroup directed on
regulation relations for rendering services of operational management (1.1) there are goals directed on
regulation relations for rendering next services:
trust management of property (1.1.1); pledge management (1.1.2). In a goal subgroup directed on
regulation relations for rendering services of operational intellectual rights management (1.2) there are
juridical contracts constructions of intellectual right
delegation to the management (1.2.1).
In goal subgroup directed on regulation relations for rendering services of operational activity
management (1.3) there are two subgroups: 1.3.1 –
goals directed on regulation relations for rendering
services of operational items delegation management, execution of the work and rendering services;
1.3.2 – goals directed on regulation relations for
rendering services of operational corporations activity management. The goal subgroup is divided to
the next subgoals directed on regulation relations
for rendering services of operational management
of: 1.3.1.1 – items delegation; 1.3.1.2 – execution
of the work; 1.3.1.3 – rendering services. The goals
subgroup (1.3.2) do not decompose and directed on
regulation relations for rendering services of operational activity management of legal powers delegation of sole executive body.
In conclusion it should be mentioned that contracts directed on operational management at pre-

sent time relates to the different legal institutions
and even to the different sub industry of civil law.
At least given conclusion appears from structure
analysis of civil code of the Russian Federation.
But how we can see it does not mean that such contracts unstructured.
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Introduction: from June 1, 2015 came into force the Federal Law of the Russian Federation dated 8 March 2015, No. 42-FZ (hereinafter – Law No. 42-FZ) «On Amendments to Part
One of the Civil Code of the Russian Federation», providing a number of innovations in legal
regulation of contractual relations. Purpose: to address the problem, important for the development of Russian civil law, connected with revealing the principle of good faith as an element
of legal mechanism for stimulating the debtor to proper execution of obligations and guaranteeing interests of creditors on the basis of the latest court and arbitration practice analysis.
Methods: the following methods were used in the course of research: a general scientific dialectic method, universal scientific methods (analysis and synthesis, induction and deduction,
comparison, abstraction, formal logical, systemic-structural), methods specific to legal science
(a comparative legal method, systemic interpretation, a method of legal modeling). Results: a
number of fundamental questions concerning optional obligations have not received proper authorization in the civil law doctrine. Main vectors for further development of good faith principles in legislation and law enforcement activity have been specified. Conclusions: the criteria
of good faith of contractual law participants and their correct practical application will certainly promote to the establishment of optimal balance of the creditors’ and debtor’s interests,
which is an essential guarantee for the maintenance of business cooperation, as well as for prevention of legal conflicts. It will also help to satisfy interests of property turnover participants.
The principle of good faith needs further implementation into the special norms of the Civil
Code since it is one of the essential guarantees for the realization of subjective civil rights.
Keywords: principle of good faith; principle of promotion of the parties; mechanism of stimulating
the debtor to proper execution of obligations; proper execution of obligations; good faith criteria
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Введение: с 1 июня 2015 года вступил в силу Федеральный закон Российской Федерации от 8 марта 2015 г. № 42-ФЗ «О внесении изменений в часть первую Гражданского
кодекса Российской Федерации», предусматривающий целый ряд новаций в правовом регулировании обязательственных правоотношений. Цель заключается в решении имеющей значение для развития российского гражданского права задачи – раскрытии принципа добросовестности как элемента правового механизма стимулирования должника к
надлежащему исполнению обязательств и гарантирования интересов кредиторов на основе анализа новейшей судебно-арбитражной практики. Результаты: сформулированы
основные выводы, касающиеся закрепления в действующем законодательстве принципа
добросовестности, и обозначены основные направления дальнейшего развития начал
добросовестности в законодательстве и правоприменительной деятельности. Методы:
общенаучный диалектический, универсальные научные методы (анализ и синтез, индукция и дедукция, сравнение, абстрагирование, формально-логический, системно-структурный), специально-юридические методы (сравнительно-правовой, метод системного
толкования, метод правового моделирования). Выводы: критерии добросовестности
участников обязательственного права и их корректное практическое применение, безусловно, будут способствовать установлению оптимального баланса интересов кредитора и должника, что является необходимой гарантией поддержания делового сотрудничества, предотвращения юридических конфликтов и достижения наиболее полного
удовлетворения интересов участников имущественного оборота. Принцип добросовестности нуждается и в дальнейшем поступательном внедрении в специальные нормы
ГК РФ, поскольку является одной из существенных гарантий реализации субъективных
гражданских прав.
Ключевые слова: принцип добросовестности; принцип содействия сторон;
механизм стимулирования должника к надлежащему исполнению обязательств;
надлежащее исполнение обязательств; критерии добросовестности
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tions and the reasonableness of their activities are
perceived to be”.
This norm legitimizes the presumption of good
faith of the participants of the civil relations, which
relieves the participants of the civil legal relations
from the necessity to prove their good faith and reasonableness of their activities. This duty is imposed
on the bodies and persons who dispute the reasonableness of the actions and the good faith of the civil
legal relations participants.
Item 2 of Article 10 of the RF CC introduces a
rule of applying the methods of the civil rights protection in case of their knowingly incorrect exercising: “in case the civil rights are exercised knowingly in bad faith”, the court, “taking into account the
character and the consequences of the abuse, rejects
the person’s claim for protecting his rights fully or
partially, and also applies other measures defined
by the law”.
It is known that the mentioned changes are the
result of the successive bringing the provisions of
the Concept for the Civil Legislation Development 4
to life. The Concept contains numerous indications
of the necessity to reinforce the role of the good
faith principle with due regard to the positive experience of foreign countries.
It should be noted that the principle of good
faith was widely used in the court practice of the
Russian civil law even before March 1, 2013.
For example, the reviewed principle is formalized in RF Federal Laws “Concerning Advertising”5, “On Securities Market”6, “Concerning Competition and the Restriction of Monopolistic Activity on Goods Markets”7, “Concerning Joint Stock
Companies”8 and etc.

Introduction
The close attention of the legal experts to specific juridical technical methods of accepting the
good faith principles in the legislation and its regular potential has become the trend of the modern
civil science.
The independent researches of the good faith
principle and its functional yield associated with the
structural, law-enforcing and law-replacing functions of the principle, were not performed until recently.
About the sectoral principle of good faith
Federal Law dd March 8, 2015, No. 42-FZ
(hereinafter referred to as Law No. 42-FZ), “About
Introducing Changes into Part 1 of the Civil Code
of the Russian Federation”1, came into effect on
June 1, 2015, providing for a number of innovations in the legal regulation of the legally binding
relations. Let us turn our attention only to one of
the novelties introduced by this law – the general
sectoral good faith criteria in respect to the law of
obligations.
It is important to note that the RF Federal Law
dd December 30, 2012, No. 302-FZ, “About Introducing Changes into Chapters 1, 2, 3 of Part 1 of
the Russian Federation Civil Code (hereinafter referred to as Law No. 302-FZ)2, that came into effect
on March 1, 2013, brought the long-awaited changes into the civil legislation: it settled a general principle of the good faith, introduced the presumption
of good faith of the participants of the civil relations and set a rule of applying the methods of the
civil rights protection in cases when the rights are
exercised knowingly from bad faith.
For example, the good faith principle was presented in Item 3 of Article 1 of the Russian Federation Civil Code (hereinafter referred to as the RF
CC)3 in the following manner: “When establishing,
practising and protecting the civil rights and when
executing the civil duties, the participants should
act in good faith”.
The presumption of good faith itself, is normatively settled in Item 5 of Article 10 of the RF CC:
“The good faith of the participants of the civil rela-

4

About the Improvement of the Civil Code of the Russian Federation: Edict of the President of the Russian Federation dd June
18, 2008, No. 1108 (revised June 29, 2014) // Collection of Laws
of the Russian Federation. 2008. No. 29, Part 1, art. 3482.
5
Concerning Advertising Federal Law of the Russian Federation dd March 13, 2006, No. 38-FZ (revised March 8, 2015) //
Collection of Laws of the Russian Federation. 2006. No. 12,
art. 1232.
6
On Securities Market: Federal Law of the Russian Federation
dd April 22, 1996, No. 39-FZ (revised July 13, 2015) // Collection of Laws of the Russian Federation. 1996. No. 17,
art. 1918.
7
Concerning Competition and the Restriction of Monopolistic
Activity on Goods Markets: Law of RSFSR dd March 22,
1991, No. 948-1 (revised July 2, 2006)// Gazette of the Congress of People's Deputies of the RSFSR and the Supreme Soviet of the RSFSR. 1991. No. 16, art. 499.
8
Concerning Joint Stock Companies: Federal Law of the Russian Federation dd December 26, 1995, No. No. 208-FZ (revised June 29, 2015) // Collection of Laws of the Russian Federation. 1996. No. 1, art. 1.

1

Official website of the legal information. Available at:
http://www.pravo.gov.ru. (accessed 09.03.2015).
2
The same (accessed 31.12.2012).
3
Civil Code of the Russian Federation. Part One: Federal Law
of the Russian Federation dd November 39, 1994, No. 51-FZ
(as amended on January 31, 2016) / Official website of the
legal information. Available at: http:// www.pravo.gov.ru (accessed 01.2016)
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Besides, the principle of good faith was settled in the regulations of the Praesidium of the Supreme Arbitration Court of the Russian Federation
(hereinafter referred to as the RF SAC). Thus, in
the regulation of the RF SAC Presidium dd September 11, 2012, No. 3378/121, it was stated that
granting a juridical protection to a person who
continuously committed illegal acts leading to the
infringement of rights of the indefinite range of
persons, and who was aware of the illegal character of his actions, does not comply with the principle of the good faith activities of the participants
of the civil transactions and the balance of the
public and the private interests.
However, as it is reasonably noticed in the juridical literature, the “sound juridical grounds” appeared now for applying this principle.

signee as per Article 15 of the Russian Federation
Civil Code2.
As we see from the analysis of this law enforcement act, the Arbitration Court of the Povolzhsky Region did bot agree with the position of
the defendant, with reference to Item 3 of Article
307 of the RF CC.
The civil science doctrine often faces complaints that the civil legislation does not contain a
legal definition of the “good faith” notion. For this,
the good faith notion is largely viewed through the
prism of specific civil law institutions (for example,
the institutions of the acquisitive prescription, the
abuse of rights, the vindication).
For example, as it it noted in the juridical literature, “the transport operator who sells the tickets
on the overbooking conditions, can hardly be
viewed as the transporter in good faith. It is known
that the good faith is understood in the legal legislation objectively and subjectively. In the first instance, the good faith requirement means proper
behaviour in the situation of legal uncertainty. In
the second case, it is understood as the involuntary
ignorance of this or that circumstance which, when
started, leads to various juridically meaningful consequences. There is no good faith in the transport
operator’s behaviour neither in the first case nor in
the second one. The actions of the operator on concluding a contract that knowingly provides for its
non-fulfilment, and also on refusal to follow the
obligations on the overbooking conditions, can be
qualified as the abuse of rights” [7, p. 13].
In accordance with Item 1 of the Regulation of
the Plenum of the Supreme Court of the Russian
Federation, dd June 23, 2015, No. 25, in case the
misconduct of one of the parties is discovered, the
court, depending on the circumstances of the case
and taking into account the character and the consequences of the misconduct, rejects the person’s
claim for protecting his rights fully or partially, and
also applies other measures for protecting the interests of the second party and other persons from the
misconduct of the other party” (Item 2 of Article 10
of the RF CC)3.

Principle of good faith of the obligation
parties in the court arbitrage practice
The principle of good faith was rather often
used by the courts earlier on when solving the disputes. For example, in one of the cases reviewed by
the arbitration court of the Povolzhsky region, one
can find a statement that within the framework of
performing an agreement of transportation, the consignor, being guided by the conditions of the contract-application signed by both the parties and containing the drivers’ passport details, truck models
and identification number, when handing the cargo
over to the driver, acted in good faith and reasonably, because the mentioned applications contained
the drivers’ passport details and the truck identification numbers, and the consignor checked the passport details of the driver and made sure the identification number was correct.
And in the situation, when the forwarded cargo was lost and did not arrive to the consignee, the
courts levied the lost cargo damages against the
consignor, not taking into account the fact that the
drivers who performed the disputed transportation
were not the representatives of the consignor. The
argument was dismissed by the court authorities
with reference to Item 3 of Article 307 of the Russian Federation Civil Code, because it was the
consignor who was liable for the loss of the cargo
and was to compensate for damages to the con-

2

Judgement on the Case by the Arbitration Court of the
Privolzhsky Region dd March 1, 2016, No. F06-5050/2015 on
case A12-29394/2015 [Web Source]. Access from reference
legal system “ConsultantPlus”
3
About Applying Some of the Provisions of Paragraph 1 of
Part One of the Russian Federation Civil Code by Courts: Regulation of the Plenum of the Supreme Court of the Russian
Federation dd June 23, 2015, No. 25 // Bulletin of the Supreme
Court of the Russian Federation, 2015, No. 8.

1

Regulation of the RF SAC dd September 11, 2012,
No. 3378/12 [Web-source]. Access from reference legal system
“ConsultantPlus”
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The large-scale reform of the civil legislation
that added to the introduction of essential changes,
in particular, into Part 1 of the RF CC, had a significant impact on the right of obligation in the whole.
For example, Law No. 42-FZ amended Article 307
of the RF CC with Item 3 stated as follows: “When
establishing and fulfilling an obligation, and after
the obligation discharge, the parties are to act in
good faith, taking into account the rights and the
legitimate interests of each other, jointly providing
the necessary assistance for reaching the purpose of
the obligation, and also giving the necessary information to each other”.
As of today, i. e. a year after the mentioned
norm came into force, we can speak about the first
results of reforming the right of obligation, first of
all – on the basis of the law enforcement practice
analysis.
Thus, an illustrative example is the case reviewed by the arbitration court of Moscow, about
recovering the debt and the forfeit under the agreement for paid services, in accordance to which the
complainant was to render services to the defendant
on developing the business-plan of the investment
project realization. The ready business-plan in Russian was the final product to be received under the
agreement.
When studying the mentioned case, the courts
found that while concluding the agreement, the parties had defined the order of rendering the services
in a definite way, including: the primary providing
of the defendant with a preliminary business-plan
with no signature of the complainant’s authorized
person and with no official stamp of the complainant, for the purpose of its approval, with the subsequent forwarding of the final business-plane duly
signed and stamped to the dependant by the complainant, although identical to the primary businessplan but with all the defendant’s comments properly addressed.
The complainant forwarded the preliminary
business-plan to the defendant’s electronic mail
address, received the delivery confirmation, and
having not received the written objections within 5
days stipulated by the contract, sent the final business-plan on paper accompanied by the acceptance
act and the invoice which was not signed by the
defendant, and the second payment for the services
rendered by the complainant was not made.
With this, the technical specification stipulated
that the business-plan should have been developed
as of a given date. Later, the defendant, several

months after the complainant fulfilled his obligations under the agreement, forwarded a letter to the
complainant saying that the received business-plan
was not up-to-date and needed to be updated.
The complainant pointed it out that the services
on updating the already developed business-plan
are not included into the cost of the services, and
the plan updating for another reporting date means
performing new calculations, changing the finance
model, making the analysis of the newly introduced
project documents, all that leading to the increase
of the work scope and shifting the deadline for rendering services. With this, the complainant updated
the business-plan, what was proved from the email
conversation, and forwarded it to the defendant via
an e-mail message. In reply, the defendant did not
send his objections, did not sign the acceptance act
and did not pay.
In accordance with Item 3 of Article 307 of the
RF Civil Code, when establishing and fulfilling an
obligation, and after the obligation discharge, the
parties are to act in good faith, taking into account
the rights and the legitimate interests of each other,
jointly providing the necessary assistance for reaching the purpose of the obligation, and also giving
the necessary information to each other.
The complainant demonstrated due care and
circumspection, acted in good faith when fulfilling
the obligations, and took all the necessary and reasonable measures to follow his obligations against
the agreement1.
In our opinion, the court, fully upholding the
claim of the complainant, correctly applied the
norms of the substantive law. The analysis of the
proposed casus allows for the conclusion that giving the up-to-date information by the parties within
the agreed terms is incredibly important. For example, in this case, all the possible actions were taken
by the complainant aimed at the timely providing the
defendant with the necessary information: forwarding the preliminary business-plan in digital format,
forwarding the final business-plan on paper, updating the business-plan at the defendant’s request. At
the same time, one cannot ignore the bad faith behavior of the defendant who did not forward the
written justified objections to the complainant concerning the draft business-plan project; there were
no comments or objections received from him after

1

Judgement of the Ninth Arbitration Court dd October 1, 2015,
No. 09AP-36743/2015 on case A40-24447/2015 [Web Source].
Access from reference legal system “ConsultantPlus”.
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the business-plan was updated, the defendant did
not sign the acceptance act or make a payment.
In spite of the popularity of the good faith
principle researching, the juridical doctrine does not
contain a systematic image of the good faith criteria. Therefore, the study of the criteria of the good
faith of the participants of the obligation law is of a
special interest. The necessity of their research is
driven not only by the needs of the obligation law
theoretical basis, but also by the practical importance of the more efficient application of the
researched principle for the purpose of the civil
commerce improvement.
As it is reasonably stated in the Letter of the
Russian Federal Consumer Rights Protection and
Human Health Control Service, Item 3 of Article
307 of the RF CC “amends and develops the principle of the originally presumed good faith of the
civil relations, which is generally described in Article 10 of the RF CC”1.

tor with the exhaustive information necessary on
receiving the fulfilled obligation except for the cases when giving such information is associated with
disproportionate expenses for him or with the
search for the addressee.
In case the debtor takes back the money or securities that had been deposited by him earlier to a
notary or to a court, the obligation fulfilment is declared void2.
It is deemed that the analysis of the given recommendations shows that the good faith principle,
and in particular – one of its components, the mandatory forwarding of the information by the parties
to each other, – has not only theoretical but also
applied importance, because it gets its informative
contents also through the other norms of the obligation law.
For example, A. G. Arkhipova proposes the
following criteria of the “good faith” as applied to
the relations resulting from the insurance contract:
“a) the obligation of the insurer to act in good
faith when concluding the agreement, in particular
– the obligation to inform the insured about the apparent and known to the insurer mismatch between
the proposed insurance coverage and the needs of
the insured; to warn the insured about the cases of
the claim denial stipulated in the contract but not
obvious to the insured, about the withdrawal from
the insurance coverage;
b) the obligation of the insured not to give false
information to the insurer when reporting the insured event, and during the period of the event investigation;
c) the obligation of the insurer to arrange proper (all-round and balanced) investigation of the
claimed insured event;
d) the obligation of both the parties to act in
good faith when collecting documents which are
the basis for the compensation decisions (or denial
decisions), in particular – avoiding preparing the
acts of examination, evaluation and etc., with the
result already known to the party that orders the
preparation of the corresponding documents;
e) the obligation of the parties to forward
the requested information to each other after
the insured event occurrence: on the part of the insured – about the reasons and the consequences of

Criteria of the good faith behavior
of the parties of the obligation
The analysis of Item 3 of Article 307 of the RF
CC allows for the following important conclusions.
The good faith criteria of the behavior of the obligation law participants are:
– respecting the rights and legitimate interests
of each other;
– rendering necessary assistance to each other;
– providing necessary information.
The Science Advisory Council of the Federal
Arbitration Court of the Ural Federal District explained the good faith principle application through
a specific example.
In accordance with Item 2 of Article 327 of the
RF CC, a voluntary depositing of money or securities to a notary by the debtor means the obligation
fulfilment.
According to Item 3 of Article 307 of the RF
CC, when establishing and fulfilling an obligation,
and after the obligation discharge, the parties are to
act in good faith, taking into account the rights and
the legitimate interests of each other, jointly providing the necessary assistance for reaching the purpose of the obligation, and also giving the necessary information to each other.
In consideration of the foregoing, when depositing the money, the debtor is to provide the credi-

2

The Issues of Law Enforcement in Civil Cases under the Jurisdiction of the Arbitration Courts: Recommendations of the
Science Advisory Council of the Federal Arbitration Court of
the Ural Federal District (following the results of the meeting
held on June 10, 2015 in the city of Izhevsk) // Ekonomicheskoye Pravosudiye v Uralskom Okruge. 2015. No. 3.

1

About the Russian Federation Civil Code Changes effective
since June 1, 2015: Letter of Russian Federal Consumer Rights
Protection and Human Health Control Service dd May 5, 2015.
Available at: http://rospotrebnadzor.ru (accessed 05.04.2016).
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the insured event, on the part of the insurer – about
the course of the investigation, including the obligation of the insurer to preliminarily inform the
insured about the discovered circumstances that
allow the insurer to deny the claim of reduce the
compensation sum;
f) the obligation of the insured (beneficiary) to
refrain from the knowingly unreasonable (knowingly over-estimated) claims to the insurer, and the
obligation of the insurer to refrain from unreasonable and unmotivated decisions of the claim denial”
[1, p. 34].

consideration when defining the liability for failure
to fulfil the contractual obligation1.
As per the felicitous remark by V. A. Khokhlov, “the obligational regulation model is based
not so much on the opposition of the creditor’s and
the debtor’s interests, as on the unity and the mutuality of the result which is to be obtained (in this
sense, phrase “opposite party” as applied to the obligation, needs to be recognized as an archaism)”
[9, p. 188].
V. V. Kulakov is absolutely right defining the
law principles as the “quintessence of the centuriesold regulation of the specific sphere of the public
relations” [6, p. 50]. With this, it is important to
mention that the value of the civil law principle is
in its adequacy to the modern economical relations.

Rendering the necessary assistance
as one of the good faith criteria
of the obligation party
Let us turn our attention to such a criterion as
rendering the necessary assistance to each other.
T. V. Bogacheva should be supported in her opinion that that “the principle of the parties’ assistance in contractual obligations is especially noticeably characterized by performing additional
acts by the parties that are not covered by the contract but are being dictated by a specific current
situation” [2, p. 10]. Indeed, the necessary assistance is not only and not so much the strict observation of the obligation conditions, as showing the
needed initiative by the obligation parties who
should be guided by the principles of justice and
reasonableness first of all.
It is interesting to note that some of the scientists, interpreting the provisions of Item 3 of Article
307 of the RF CC, speak about establishing the
principle of business cooperation [3, p. 44], the
principle of solidarity, the principle of the parties’
assistance during fulfilling the obligations, by the
legislator.
No doubt that some of the fundamentals of the
cooperation such as the mandatory requirements
addressed to the civil process participants, are manifested in specific norms of the RF CC. For example, in accordance with Item 1 of Article 959 of the
RF CC, the insured (beneficiary) is to promptly inform the insurer about the meaningful changes in
the circumstances that became known to him after
the insurance contract was concluded, in case these
changes can significantly change the insurance
risks. Besides, the information letter by the Praesidium of the RF SAC says that failure to fulfil the
cooperation obligations under the agreement for
construction by one of the parties can be taken into

Providing the necessary information
as one of the good faith criteria
of the obligation party
We believe that amending the civil legislation
with the criterion of providing the necessary information as the criterion of the good faith behaviour
of the obligation party, has a great law-enforcement
value with the account for the meaning of the information in modern civil relations. A timely receipt of the information that correctly shows the
state of things is one of the necessary conditions for
the efficient law realization.
For example, A. A. Chumakov proposes to include the following component into the contents of
the bad faith definition: “providing the party with
incomplete of false information (including nondisclosure of the circumstances that due to the contract character, are to be reported to the other party)” [10, p. 77].
Sharing the same opinion, A. G. Karapetov
makes it prominent that “...by way of assurance,
one of the party provides the other party with the
information having significant importance and
stimulating the latter to conclude the contract on
specific terms.... The corresponding information
can be provided by way of assurances given before
the contract is concluded (for example, in the investment memorandum or the memorandum of mutual understanding), can be directly included into
the text of the contract or be given during the contract execution.
1

Review of the Practice of Settling Disputes on the Contracts for
Construction: Informational Letter of the Praesidium of the Supreme Arbitration Court of the Russian Federation dd January
24, 2000. No. 51 // Official Gazette of the RF SAC. 2000. No. 3.
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It does not matter how the information is given. It is not allowed to give false information and to
cheat the partner” [4, p. 56].
Respecting the rights and the interests of each
other is the most general rule of behaviour in the
society. That is why, when the specific norms are
not sufficient, it is necessary to turn to the principle
of social justice.
Let us address the analysis of the court arbitration practice, where the good faith principle defined
in Item 3 of Article 307 of the RF CC, has already
received its sequential application, in particular – in
the decision of the Ninth Arbitration Appeal Court.
The parties concluded a contract for the extra
expense insurance of the tourists for the period of
travelling, in accordance to which the insurant forwards the list for the insured covering the reporting
month to the insurer. With this, the form of the register suggested the presence of the insurant’s (defendant’s) representatives’ signatures and the
stamps of the insurant.
The contract provided that the total insurance
premium is paid by the insurant (defendant) against
the invoice prepared in accordance with the approved register of the insured persons. Both the
documents were missing, and the defendant denied
his involvement in preparing the registers and the
invoices. There is no evidence in the materials of
the case proving that the defendant avoided signing
the registers or avoided receiving the invoices, and
that the defendant acted in bad faith within the
framework of the insurance contract.
According to Item 3 of Article 307 of the RF
CC, when fulfilling an obligation, the parties are to
act in good faith, taking into account the rights and
the legitimate interests of each other, jointly providing the necessary assistance for reaching the purpose of the obligation, and also giving the necessary information to each other.
Having signed the insurance contract under the
definite terms, the complainant and the defendant
were to follow these terms in accordance with the
regulations of Item 1 of Article 420, Item 1 of Article 421, Item 1 of Article 929, Item 3 of Article 307
of the RF CC.
Keeping that in mind, the appeal court found
that the evidence available in the case materials do
not allow to reliably establish the fact of the defendant’s debt to the complainant for paying the
insurance premium, as well as the size of it. The
registers of the insured are presented not by the insurant but by the insurer, while the register of the

insured persons is the principal document to be the
basis for defining the specific size of the insurance
premium.
As it follows from the insurance contract, the
insurance premium is paid against the invoice prepared by the insurer. There is no evidence in the
materials of the case, proving that the invoice was
forwarded to the insurant (defendant). With the described circumstances, there are no legal grounds
for recovering the amount claimed from the defendant1.
As we see from the analysis of the represented
case, the parties had the obligation legal relations
resulting from the contract of the property insurance, one of the conditions of which was forwarding the registers of the insured persons covering the
reported month by the insurant to the insurer. As
the forwarded register was the basis for the insurer’s checking the correctness of the size of the total
insurance premium for the reported month, the parties had agreed upon the serious requirements for
the register’s form – the presence of the signatures
of the insurant’s and the insurer’s representatives
and the legal persons’ stamps.
The court found that the registers presented by
the complainant do not comply with the form settled in the contract, because they were not signed
by the insurant, i.e. by the defendant. Consequently,
the insurer did not have any opportunity to check
the correctness of the insurance premium size, as he
did not have the information necessary for that. It
appears that the complainant failed to follow the
requirements of Item 3 of Article 307 of the RF CC,
acted in bad faith within the framework of the legal
relations between the parties, did not provide the
defendant with the information necessary for him,
all that resulting in rejecting the claim. One has to
agree with the decisions of the appeal court guided
by the arguments given above.
Conclusions
Summarizing all the above mentioned, let us say
the following. The Russian Federation Civil Code is
a real “economic constitution” of Russia, that
requires regular renewal for the purpose of its updating and appropriate compliance with the changing
public relations. Achieving the mentioned target is
possible only on the condition of the corresponding
1

Decision of the Ninth Arbitration Appeal Court dd October
13, 2015, No. 09AP-35355/2-15 on case No. A40-48482/15
[Web Source]. Access from reference legal system “ConsultantPlus”.
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doctrinal conceptualization of the legislation
changes being introduced. Only the correct understanding of the contents of the good faith principle,
and in particular – the criteria of the good faith behaviour, – will allow to efficiently use the civil legal norms covering this principle and avoid the
contradictory court practice.
It is generally recognized that the negative tendency of the good faith principle application is the
widening of the judicial discretion that can lead to a
situation when the court decisions will be unpredictable. We think that amending the civil legislation with the good faith criteria as applied to the
obligation law is capable of solving the mentioned
problem.
We shall also note that the proposed criteria
were earlier developed in the doctrine on the basis
of summarizing the international and the national
law-enforcement practice, this proves that the legislation development is progressing in the right
direction and will allow the court practice to base
itself on the civil law science for the period of
formation.
The obligation law participants good faith criteria and their correct practical application will certainly add to establishing the optimal balance of the
creditor’s and the debtor’s interests, being a necessary guarantee for supporting the business cooperation, preventing from juridical conflicts and resulting in the maximum possible satisfaction of the interests of the property turnover participants.
The good faith principle needs the further successive introduction into the special norms of the
RF CC, as it is one of the meaningful guarantees of
the subjective civil rights realization.
The enforcement of the solidarism imperative
in the sphere of contractual relations is the indication of the further socialization of the civil law of
Russia.
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Introduction: the article considers the unbalanced attitude towards different creditors of
a testator that is present in legislation, the absence of rules governing relations with participation of several creditors, who get into the state of competition in case inheritance is insufficient, and the lack of doctrinal foundation for these questions. Purpose: to carry out a scientific theoretical comparative analysis of different creditors’ rights aimed at the satisfaction of
their claims at the expense of inheritance. Methods: the author uses general scientific methods of analysis, generalization, comparison, description, interpretation, as well as methods
specific to legal science: formal legal method and legal comparison. Results: the legal analysis of regulations on liability for a testator’s debts has allowed us to reveal terminological
disagreements in regulation of the “debt relations” and lack of a visible legislative concept
concerning these questions. Until recently, the legislator has been mainly guided by the generalized concept of successors’ rights protection, while the question of creditors’ rights having claims to inheritance has been mainly solved by default. A part of questions were withdrawn due to the legislative innovations introduced into the Civil Code of the Russian Federation with the adoption of the 5 th section and recent changes in the bankruptcy legislation.
However, the question of certain creditors’ rights being unbalanced has not lost its edge. The
absence of consistency and sufficiency in legal regulation of relations connected with questions of liability for a testator’ s debts results in difficulty in realization of rights and legitimate interests of a testator’ s creditors and their protection. Conclusions: in order to formulate the legislative concept concerning rights of a testator’s creditors, it is necessary to per-
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form a theoretical analysis of the last legislative innovations connected with inheritance
bankruptcy. The innovations should be first of all analyzed in terms of the ratio between this
concept and the subject and content of legal regulation of both relations within the institute of
bankruptcy and relations connected with a testator’ s debts.
Keywords: hereditary succession; claims of creditors; inheritance, testator’ s debts;
responsibility of successors; bankruptcy of the deceased; personification of the inheritance
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Введение: сохраняющееся в законодательстве разбалансированное отношение к разным кредиторам наследодателя, имеющим претензии к наследственной массе, пробельность норм, регулирующих отношения с участием нескольких кредиторов, попадающих в состояние конкуренции
при недостаточности наследственной массы, и отсутствие сформированного доктринального
обоснования по этим вопросам обусловили авторское внимание к теме статьи. Цель: проведение
научно-теоретического сопоставительного анализа прав разных кредиторов на удовлетворение
их притязаний за счет наследственной массы. Методы: общенаучные методы анализа, обобщения, сравнения, описания, интерпретации; частноправовые методы: формально-юридический и
сравнительно-правовой. Результаты: правовой анализ положений об ответственности по долгам наследодателя позволил выявить как терминологические нестыковки в регулировании «долговых отношений», так и отсутствие реальной законодательной концепции в этих вопросах. До
недавнего времени законодатель ориентировался преимущественно на обобщенную концепцию
защиты прав наследников, вопрос же о правах кредиторов, имеющих претензии к наследственной
массе, решался больше по умолчанию. Часть вопросов была снята благодаря законодательным
новшествам, введенным в ГК РФ принятием раздела пятого и недавних изменений законодательства о банкротстве. Однако вопрос о разбалансированности прав отдельных кредиторов не
утратил своей остроты. Отсутствие последовательности и достаточности правового регулирования отношений, связанных с вопросами ответственности по долгам наследодателя в общем
порядке, затрудняет реализацию кредиторами наследодателя своих прав и законных интересов и
их защиты. Вывод: для целей формирования законодательной концепции о правах кредиторов
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наследодателя необходим предметно-теоретический анализ последних законодательных новшеств, связанных с банкротством наследственной массы, главным образом с точки зрения соотношения этой конструкции с предметом и содержанием правового регулирования отношений в
части как института банкротства в целом, так и отношений, возникающих по поводу долгов
наследодателя.
Ключевые слова: наследственное правопреемство; претензии кредиторов;
наследственная масса; долги наследодателя; ответственность наследников;
банкротство умершего гражданина; персонификация наследственной массы

It should be borne in mind that both the legislator and the doctrine were for a long time focused
on the primary protection of the successors’ rights
whilst the condition of the doctrinal component on
such an important branch as the “testator’s successors – testator’s creditors” does not look satisfactory. The reasons for such state of affairs can be
traced in a habitually unspoken “notary connotation” of the very problem of encumbering the
mass of succession with the testator’s obligations,
while the science of the notarial law turns to be
not so active in researching this problematics both
before and after adopting section five of the RF
CC. And this is one of the reasons why the steps
taken by the legislator in regulating the relations
associated with the debts included into the mass of
succession are to a lesser extent based on the solid
theoretical material which is expected to appear.
The need for it is critical because the conceptual
ideas, which are to comply with the norms aimed
at the regulation of the relations between the successors who accepted the succession and the testator’s creditors, are not yet “recognized”. In particular, it is not clear which principle should be taken
as the basis for regulating the relations – whether
it should be the principle of the creditors’ justice
resting on the equality and the right proportionality of all the claiming creditors, or the principle of
the creditors’ priority when satisfying the lien (by
analogy with the succession of the creditors in
case of the legal entity liquidation). The concept
theoretical analysis is also needed for the latest
legislative innovations associated with the bankruptcy of the mass of succession. Reaching the
optimality of this juridical construction meaning
both the contents and the size, is a matter of time.
However, even today it needs to be analysed to
determine its interrelations with the subject and
the contents of the legal regulation of relations of
the bankruptcy institution as a whole and those
resulting from the testator’s debts.

Introduction
Based on the own experience and the experience of the European countries having performed a
lengthy work on the unification of the national law
practices in the sphere of inheritance1, the modern
Russian legislator agreed that inheritance is “good
and just”. This acknowledgement resulted in Chapters 61–65 of Section Five of the Russian Federation Civil Code (hereinafter referred to as the RF
CC), enriching their contents with numerous innovations but having not avoided law making drawbacks. The latter include terminological mismatches, associated with construction “liability for the
testator’s debts”, whilst in reality not only the liability is meant in its juridical meaning but the actions that were not performed by the testator within
his lifetime under ordinary obligation relation not
connected with the civil offence. This inaccuracy
could be treated as not meaningful if it were not
one of the ways to deflect the doctrinal attention
from the problems which are among those actual in
respect of the testator’s debts that are juridically
valid even after his death.
The legislative archaism of the mentioned terminological aspect makes the doctrine to turn to a
senseless phenomenological analysis of such a civil
legal notion as “the debt”, the juridical contents of
which as applied to the sphere of property relations
can be seen as predetermined without special definitions. Seemingly, the researches connected with
the issues of the postmortem obligations of the testator, their personification, the order of the successors’ exercising their rights in case of the creditors’
claims, could be more efficient.
1

This work has finally resulted in adopting the Regulation
about the Jurisdiction and Applicable Law on the Succession
Issues. See: Regulation No. 650/2012 of the European Parliament and the Council of the European Union “On jurisdiction,
applicable law, recognition and enforcement of authentic instruments in matters of succession and on the creation of a
European Certificate of Succession” dd July 4, 2012. In force
since August 17, 2015. The text was not published officially.
Published in English: Official Journal of the European Union.
2012. No. L 201. P. 107.
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multiplies the frequency of the creditors’ claims to
the mass of succession.
Seemingly, the required terminological compliance in the hereditary succession issues in the RF
CC norms, could be provided by using such a notion as “obligations on the testator’s debts” together with notion “liability” (in cases when it is
juridically justified). In this part, the court practice, due to the versatility of the duties remaining
after the testator’s death, has started to act as the
forced corrector of the normative terminology,
which quite reasonably distinguishes between “relations due to liability” and “obligations on the
testator’s debts”1.
Two articles of the RF CC norms cover the
“debts relations” remaining after the testator’s
death: Article 1174 about repaying expenses
caused by the testator’s death and expenses for
protecting and managing the mass of succession;
and Article 1175 about the liability of the successors for the testator’s debts. Both the norms are the
result of the reception of the similar regulations
from the RSFSR Civil Code of 19642 (Articles 549
and 553 correspondingly), and both prove the generally reasonable statement that the law of succession is a most conservative part of the of the civil
law with the specific national rules prevailing in it
[5, p. 400].
The general rule of the universal succession
when the property of a man is passed over to his
successors as a single whole and unchanged, states
that the successor who accepted the succession is
“liable for the debts of the testator within the limits
of the received inheritance property” (Item 1 of Article 1175 RF CC). This statement can be developed
into the presumption that if the inheritance property
is totally missing, the successors are relieved from
the liability. In case the property is available and was
accepted by the successors, they became liable for
the creditors’ claims within the period of prescription. The rule is rather simple and understandable
if the public relations under its regulation sphere
are not aggravated with such circumstances as the

Main contents
The universality and the post-mortal character
of the hereditary succession enacts the intra-vital
assets (rights) of the testator and his liabilities. As
G. V. Shershenevich noticed figuratively, “the successor is hit not only with the rights but also with
the liabilities for debts of the deceased” [9]. When
included into the mass of succession, this combination has one common juridical faith in the form of
the simultaneous acceptance of all the rights and
obligations.
This (economic) approach considerably simplifies the succession procedure and adds to the efficiency of the civil turnover that requires stability
and consistency of not only the property relations
but also of the obligation relations, what is reached
through replacing the missing debtor with his successor – the inheritant.
It is a known fact that the debts as the legally
bound duty can be repaid within the framework of
the existing contractual obligation or be addressed
in accordance with the civil legal liability rules. In
Item 1 of Article 1175 of the RF CC, the legislator
writes that the successor “is liable for the debts of
the testator”. In reality, the meaning of the norm
contents is much wider, because the liability is
meant not only in the legal sense of the “juridical
liability” term but also in the sense of the “common” property obligations not associated with the
disputes in relations with the testator’s participation when alive. In this sense, term “liability” as
applied to the hereditary succession, turned to be
wider at the legislator’s will, apart from its true
legal meaning – to be responsible for, i.e. to bear
the burden of additional obligations associated
with the committed offence, for restoring the
property sphere of the creditor/ the aggrieved. It
can be assumed that the legislator acted by inertia
using the generalizing terminology of the previous
codes where the normative constructions rested to
a great extent on the postulate that “a Soviet person does not have debts at all”. But the modern
market turnover with its classical tools including
various debt obligations (loan, credit, factoring,
suretyship and etc.) has been witnessing quite the
opposite fact for a long period of time – the debts
as the open commitments which are often do not
reach the category of “liability”, are typical for a
Russian man, and there are many of them, what

1

About the Court Practice on the Cases of Inheritance: Regulation of the Plenum of the Russian Federation Supreme Court dd
May 29, 2012 No. 9. R.60// Official Gazette of the RF Supreme Court. 2012. No. 7.
2
Civil Code of the RSFSR: approved by the RSFSR Supreme
Soviet on June 11, 1964 (revised on November 26, 2001) //
Official Gazette of the RSFSR SS. 1964. No. 24, Art. 407 (repealed).
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insufficiency of the succession mass for settling the
claims of the creditors or when the creditors are
huge in number. When the mass of succession is
not enough or there are many of creditors laying
claims to it, the question of the will volume of the
testator/ successors becomes critical. So far, there
are no vivid fundamental legislative ideas concerning this issue. This is why the practice faces the
facts of the unbalanced legislative attitude in cases
when a testator has more than one creditor and they
are placed in the position of the competition with
each other due to the insufficiency of the mass of
succession.
Until recently, this issue was solved at the discretion of the successor: he could either not accept
the succession or to declare the limit of liability for
the debts of the testator. It is clear that such a regulator in this complicated issue as the successor’s
discretion, is exclusively of the subjective nature
and does not fully comply with the idea of succession. Indeed, the successor (by force of the bequeathal or the law) replaces the testator in his
rights and duties only juridically, and so – the limitation of the legislator’s participation with setting
the balance that the obligations remaining after the
testator’s death are effective only so far as they are
covered by the remaining rights, – is obviously inadequate.
In case of a dispute, the law and the court practice acts state that in case the mass if succession is
missing or insufficient, the creditors’ claims for the
testator’s obligations are not subject to satisfaction
at the expense of the successors’ property, and the
obligations of the testator are terminated due the
impossibility to fulfil them fully or in the missing
part of the succession property1.
Such a universal outcome was typical before
adopting Federal Law dd June, 2015, No. 154–FZ
about introducing changes into Federal Law dd October 26, 2002, No. 127–FZ “About Bankruptcy
(Insolvency)”2 (hereinafter referred to as the Law of

Insolvency). In accordance with the norms of Federal Law dd October 26. 2002. No. 127–FZ “About
Insolvency (Bankruptcy)” (paragraph 4 of Chapter
4)3 effective since October 1, 2015, the mass of
succession remaining after the death of the citizen
can be declared bankrupt.
The accepted novelty allows to distribute the
property remaining after the testator’s death among
the creditors following their rights and legitimate
interests in strict sequence established by law, that
was defined by the legislator based on the social
and other position of the creditors, and also their
connections with the debtor (Article 213.27 of Law
of Insolvency). The provisions of the Law of Insolvency are not applicable in any other situation. We
mean situations when 1) the inherited property is
not enough, but the mass of succession itself does
not show the signs of bankruptcy defined in Part 2
of Article 213.3 of the Law of Insolvency (for example, the sum claimed by the creditors is less than
500 thousand roubles); 2) the citizen (before his
death), the bankruptcy creditor, the authorized body
did not exercise their right to apply to the court for
declaration of bankruptcy (Part 1 of Article 213.3
of the Law of Insolvency); 3) at the moment of accepting the succession, the successors do not know
the total size of the creditors’ claims. All the described cases are covered by the norms of the RF
CC that do not contain the rules about the order and
the terms of laying the claims, about the person
who is to manage the records of the corresponding
claims and be liable for keeping the order of settling the claims.
The existing provisions covering the creditors’ rights to announce their claims to the
notary, contained in the Fundamentals of
Notaryship Legislation of the Russian Federation4 (Article 63), are actually a formally
fixed attempt to at least somehow observe their

website of the legal information. Available at: http://www.
pravo.gov.ru (accessed 1003.2016).
3
About Insolvency (Bankruptcy): Federal Law dd October 26,
2002, No. 127–FZ// Collection of Laws of the Russian Federation. 2002. No. 43, Art. 4190.
4
Fundamentals of Notaryship Legislation: Regulation of the
RF Supreme Court dd February 11, 1993, No. 4463–I // Gazette of the Congress of People’s Deputies of the Russian Federation and the Supreme Soviet of the Russian Federation.
1993. No. 10, Art. 357.

1

About the Court Practice on the Cases of Succession (Item
60); Item 1 of Article 416 of the RF CC.
2
About Regulating the Special Features of Insolvency (Bankruptcy) at the Territories of the Republic of Crimea and the
Federal Status City of Sevastopol and about Introducing
Changes into Certain Legislative Acts of the Russian Federation: Federal Law dd June 29, 2015, No. 154–FZ/ Official
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rights1. The only consequence of receiving such
claims by the notary is informing the successors
about the debts of the testator. For obvious reasons,
the fact of the successors’ being informed about the
unsettled claims to the mass of succession and the
mechanism of the claims settling – are the two different things. When these acts are perceived in a
different way, the state of things is supported when
the successor’s role is the “role of the chief decision–maker”, and the claims of the creditors are
satisfied if and when they are received, till the limit
of the liability is reached [6]. It is clear that with
this approach, the claims are satisfied of a more
persevering creditor, or of the creditor who
claimed earlier, or of the one whose claims are
secured with the testator’s property. The situation
of satisfying the claims of the creditors at the successors’ discretion is also entirely possible2. This
results in the creditors’ competition that could
hardly be called just.
In case with the good faith successor (Item 3
of Article 1, Item 5 of Article 10 of the RF CC) he
can not properly overcome the competition of the
testator’s creditors, because his liability is limited
by the cost of the mass of succession what objectively prevents from satisfying the claims of all the
creditors, and the successor does not have a legitimate interest in deciding who is the first to be
satisfied.
The handling of this question has rather a technical than a juridical character. The notary can be
appointed as a person authorized for maintaining
the corresponding register of the creditors and for
the observation of the claim satisfaction order, because in accordance with Article 63 of the RF Fundamentals of Notaryship Legislation, it is the notary

who is authorized to accept the claims of the
creditors, or the successor, or any other person, for
example a finance manager by analogy with the
Law of Insolvency. At the same time, charging the
successor with a duty to go to the court for the
purpose of establishing all the creditors is not
practical, because such circumstances can be established by non-judicial authorities 3. However,
the introduction of such provisions should be done
simultaneously with the fixation of the rules of the
terms and the sequence of the creditors’ claims
satisfaction in the RFCC.
The absence of the unified legislative approach
to the problem of the procedure and the sequence of
the creditors’ claims satisfaction results in the situation when the outcome of the similar claims of the
creditors can be different depending on the presence or the absence of the insolvency features in the
mass of succession. In particular, it affects the issue
of personification of the rights and duties included
into the mass of succession which are important for
the testator’s debt obligations. The personification
is associated with their connection with a personality, and so we are talking about the satisfaction of
the claims connected with the creditor’s personality
(payment of alimony, compensation of the damage
caused to the health and life).
The generally established rule runs that personal rights and duties of the testator terminate
with his death and are not transmitted to any other
person. The existence of such rights and
duties decreases the size of the mass of succession,
3

The procedure of establishing the creditors could be settled
through adopting the positive experience of France and Germany. In Germany, for example, the creditors can be proposed
to submit their claims in summons proceedings (§ 1970 of the
German Civil Code). The mentioned rule however does not
cover the secured creditors and the creditors having the same
rights as the secured creditors in case of the bankruptcy proceedings, and also – the creditors who, in case of the forced
bankruptcy procedures for the property, have the right for their
claim satisfaction at the expense of that property, if we speak
about the satisfaction at the expense of the things with imposed
liability for obligations associated with them. The same rule is
applied regarding the creditors whose claims were secured
through the preliminary registration, or those having the right
to release the subject of their right from the total mass of succession (§1971 of the German Civil Code). With this, the
French Civil Code separately defines the term for claims not
secured with the inherited property – fifteen months since the
date of publishing the application of accepting the succession
within the limits of the clean property (Articles 788, 792 of the
French Civil Code).

1

It appears that such a condition descends from the Soviet
legislation. In particular, Article 554 of the RSFSR CC of 1964
also provided for the creditors’ right to forward their claims to
the successors who accepted the succession, or to the testamentary executor, or to the notary office at the place of opening of
the inheritance, or make a claim in the court for the inherited
property, within six months after the inheritance was opened.
However, the meaning of this requirement was different, as the
mentioned term was preclusive, because the failure to follow it
resulted in the loss of all the creditors’ rights of claim.
2
The secured creditor turns to be naturally suspended from the
situation, because his priority right for the claim satisfaction at
the expense of the secured property of the testator does not
allow the successor to ignore his claims (Item 1 of Article 334
of the RFCC).
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because they terminate with the death of these
rights bearer (Article 418 of the RF CC). While in
accordance with the Law of Insolvency, vice versa,
the claims of the creditor for the obligations associated with the personality of the debtor are subject to
satisfaction as the first priority of the register of the
creditors’ claims (Part 3 of Article 213.27 of the
Law of Insolvency).
Such a disbalance in the statuses of the testator’s creditors depending on the applied procedure
originates from different legislative approaches to
defining the limits of liability for the testator’s
debts. As per the general rule, the limitation of the
successors’ liability is reached through applying the
cost criteria to the mass of succession. The successors are liable within the limits of the inherited
property, but the satisfaction of the creditors’
claims can be done not only at the expense of the
testator’s property but also at the expense of the
successors’ property. In case of the mass of succession bankruptcy, the satisfaction of the creditors’
claims is performed exceptionally at the expense of
the testator’s property (Part 7 of Article 223.1 of
the Law of Insolvency)1, i.e. both the cost criteria
and the subject criteria are taken as the basis.
The property linking of the creditors’ claims
exceptionally with the property in the mass of succession (the personification of the mass of succession) within the bankruptcy framework leads to a
juridically justified opportunity to satisfy the claims
of the creditors–citizens in respect of whom the
testator has alimony obligations or obligations for
the health and life damage compensation. By implication of the bankruptcy legislation, only those first
priority creditors are meant, for whom the testator
had an outstanding debt at the moment of his death,
i.e. the incurring of the debt preceded the death.
Such an approach results in eliminating the habitually accepted inequality of the creditors with “personal” circumstances who had not received the debt
by the moment of the testator’s death, and other
creditors, but so far – only within the bankruptcy
procedure.
Establishing the dependence of satisfying the
claims associated with the testator’s personality, on
the solvency or the insolvency of the mass of suc-

cession (testator) does not lead to the equality of the
normative regulation and does not mean its consistency. It is not possible to limit the right efficacy
only with the sphere of relations in bankruptcy and
deprive all the other bearers of the right of all the
advantages that is gives. If the creditors for “personal” debts of the creditor have the right to get
their claims satisfied at the expense of the mass of
succession (within the framework of the bankruptcy case – Item 1 of Article 213.25 of the Law of
Insolvency), such a right should be granted to the
“personal” creditors in accordance with the standard procedure. Overcoming of the created difference in the legal regulation will allow to equate
the legal opportunities of the testator’s creditors
independently of the presence of absence of the
solvency or insolvency features in the mass of
succession.
Conclusion
The progressive development of any relation
affecting a citizen is impossible without providing
for an efficient and understandable mechanism of
transmitting the rights and duties in case of the citizen’s death. The existence of such mechanism is a
necessary condition for giving equal legal opportunities to all the participants of the civil relations, in
compliance with the civil law ideas and values.
Creating of the well–knit system of norms in
the civil legislation, properly coordinated with the
bankruptcy legislation is capable of providing for a
real equality of all the civil process participants, for
the continuity and stability of their relations. The
consequence of that will be the strengthening of the
creditor’s confidence in getting the things they fairly rely on when entering into the relations with the
testator during his lifetime.
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Introduction: it is hard to overestimate the importance of common property for owners of
premises in an apartment house. Comfort and safety of stay in residential and non-residential
premises of a house depend on its proper use. Questions of common property maintenance and
use directly affect the relevant expenditures of owners. The list of common property in an apartment house is regulated by the law. At the same time, in practice, there are disputes regarding referring particular property objects to the category of common property. Purpose: to analyze signs
of common property in an apartment building and to attempt to answer the question whether the
fact that common property has been financed by the third party investor appears to be a
standalone ground for recognition of this investor’ right of sole proprietorship. Methods: general
scientific methods of cognition and methods specific to legal science have been used. Results: according to the author, it is impossible to exclude any property from common property in case it
was an independent investment during the house construction. Conclusions: the author concludes
that the property intended to serve for some or all premises in an apartment house and having
no independent purpose refers to common property owners regardless of who (owners or thirdparty investors) have financed its construction or acquisition.
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Введение: значимость общего имущества для собственников помещений в многоквартирном доме сложно переоценить. От его надлежащей эксплуатации во многом зависят комфорт
и безопасность пребывания в жилых и нежилых помещениях дома. Кроме того, содержание и
эксплуатация общедомового имущества напрямую влияют на соответствующие материальные затраты собственников. Перечень общедомового имущества в многоквартирном доме
нормативно регламентирован. В то же время на практике возникают споры в части отнесения того или иного имущества к числу общего. Цель: проанализировать признаки общедомового
имущества; дать свой ответ на вопрос, является ли факт финансирования общедомового
имущества сторонним инвестором самостоятельным основанием признания за этим инвестором права единоличной собственности на это имущество. Методы: использованы общенаучные методы познания и специально-юридические методы исследования. Результаты: по мнению автора, невозможно исключать имущество из числа общедомового в ситуации, когда оно
хоть и предназначено для обслуживания более чем одного помещения в доме, но при этом являлось самостоятельным объектом инвестирования при строительстве дома. Видится спорной
судебная практика, признающая имущество не относящимся к общедомовому по тому основанию, что его создание финансировалось за счет средств стороннего инвестора. Выводы: имущество, предназначенное для обслуживания нескольких или всех помещений в многоквартирном
доме и не имеющее самостоятельного назначения, относится к общему имуществу собственников вне зависимости от того, кто (собственники или сторонние инвесторы) финансировал
его строительство или приобретение.
Ключевые слова: собственник; Жилищный кодекс; Гражданский кодекс; многоквартирный дом;
общее имущество; инвестиционный договор; долевое участие в строительстве; проектная декларация

Often, the problem of recognition of the property in the apartment building common arises even at
the design stage of an apartment building and addressing the issue of sources of funding for its construction. So during the construction of new apartment buildings developers seek to attract money by
offering low prices per square meter. One practiced
options to reduce the cost per square meter of housing is the “removal” of a property developer from
among the general building at the expense of attraction for its funding of foreign investors means that
after putting the house in operation are able to register the right to sole ownership of the said property.
Legally, the introduction of a third-party investor in
the process of financing the construction of the
common property is made by indicating in the project declaration to the house and in the agreements
with the future homeowners that some design
elements of the house are not among the general
building property, and are “separate objects of investment”, ownership which arises directly from the

Introduction
The importance of the common property of the
owners of premises in an apartment building can
hardly be overestimated. From its proper operation
depends largely on the comfort and safety of stay in
residential and non-residential areas of the house.
In addition, the content and operation of the property directly affect the material costs of owners who
are obliged by virtue of the direct instructions of the
law (Article 39 of the Housing Code of the Russian
Federation) contain the property in proportion to
the amount owned by them on the right area of the
property.
The list of property in an apartment building
belonging to the number of common, standard
regulated. At the same time, in practice, there are
disputes regarding the designation of a property to
the number of the total, in which the owners of
premises have to prove that they have on the property ownership.
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investor fund their construction. As a result, after

equipment (technical basements), as well as a

putting the house in operation is often a legal dis-

roof, protecting load-bearing and non-load-bearing

pute in which the owners of premises in an apart-

structure of the house, mechanical, electrical, sani-

ment house prove that they have under the law of

tary technical and other equipment located in the

common property rights to common property,

building outside or inside the premises and serving

while investors are proving that they have the sole

more than one space, the land on which is located

right of ownership, referring to the fact of self-

the house, with elements of gardening and land-

financing of the property.

scaping and other intended for the maintenance,
operation and improvement of the house objects

In this paper, we analyze the features of the
common property of the owners of premises in an

on said land plot.

apartment house and take an attempt to answer

As is true in connection with this point in Sci-

the question whether the fact of financing com-

ence [3, p. 8], the common property of the owners

mon property to third-party investor recognition

of premises in an apartment building are those of

of an independent foundation on the property

the house, which are auxiliary, serving value and

rights of the investor’s sole property. To illustrate

are not subject to individual property. Also reason-

as an example of our widespread in Russia will be

ably suggest that the common property in an apart-

shown that the involvement of developers of

ment building is not subject to alienation, it does

third-party investors for the construction of

not participate in public circulation as an independ-

apartment buildings roof modular boilers, which

ent object. Not subject to alienation and parts com-

are specified in the terms of the project declara-

mon property [2, p. 219].

tion transmitted to the sole ownership of investors

Litigation is basically also follows the path of

and are excluded from the general building

recognition of such common house property,

property.

which in their characteristics meet the criteria laid
down in Article 290 of the Civil Code and 36 of

Main content

the Housing Code.

According st. 290 Civil Code of the Russian
Federation (hereinafter – the Civil Code) to owners

According to the position of the Plenum of the

of apartments in an apartment building owned by

Supreme Arbitration Court of the Russian Federa-

the right of common shared ownership of the com-

tion to the common property of the building are, in

mon areas of the house, supporting structures at

particular, a space intended to serve more than one

home, mechanical, electrical, plumbing and other

room in the building, as well as landings, stair-

equipment outside or inside the apartment, serving

ways, hallways, elevators, elevator and other

more than one apartment.

shafts, corridors, technical floors, attics, cellars,

According to Article 36 of the Housing Code,

which are utilities, other serving more than one

owners of premises in an apartment building

room in the building, equipment (technical base-

owned by the right of common shared ownership

ments), the roof, protecting load-bearing and non-

of the premises in the house that are not part of the

load-bearing structure of the building, mechanical,

apartment and designed to serve more than one

electrical, plumbing and other equipment outside

room in the house, including landings, stairways,

or inside the premises and serving more than one

elevators, lifts and other shafts, corridors, tech-

room. The right of common share property in the

nical floors, attics, basements, which are utilities,

common property belongs to the owners of the

other serving more than one room in the house

premises in a building under the law, regardless of
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its registration in the Unified State Register of

Firstly, we believe investors insolvent links

rights to immovable property and transactions

to various investment agreements on the con-

with it. This position is supported by, and in the

struction of a property based on its exclusion

Anglo-American legal order [3, p. 21].

from the general building. We believe that these

In accordance with the legal position of the

investment treaties should be classified as con-

Constitutional Court, if indoors, not part of the

tracts for the sale of real estate to be established

apartments, located equipment designed to serve

or acquired in the future. Thus, according to the

the needs of the owners of the premises, common

legal position of the Plenum of the Supreme Ar-

property in an apartment building, then these very

bitration Court, in disputes arising out of con-

premises, also designed to serve some or all rooms

tracts related to the investment activity in the

in the house and have no self-purpose, belong to the

sphere of financing the construction or renova-

common property of the owners.

tion of real estate, the courts should establish the

Thus, the legislation of the Russian Federation

legal nature of the relevant contracts and resolve

and down on its base jurisprudence define common

the dispute over the rules of Chapter 30 (“Sale”)

property through its main feature – a special pur-

37 (“Contract”), 55 (“Simple partnership”) of the

pose, using more than one service for the premises

Civil Code, etc.

in an apartment building.

In accordance with claim 1 st. 549 Civil Code

In this connection one cannot but agree with

of the Russian Federation under a contract of sale

the view expressed in the legal literature that “in

of real estate the seller undertakes to transfer im-

deciding whether to classify a particular element to

movable property in the ownership of the buyer.

the common property should be guided by the signs

In this case the seller shall have the right to alien-

of the destination of these elements: the first sign of

ate the property, and the buyer – the right to ac-

a predestination element to serve more than one

quire it.

room, the second a sign of predestination element

Under such conditions, concluded between the

acts to serve the whole apartment block” [1].
As a result, it seems to us impossible to the ex-

developer and the investor contract in respect of

clusion of the property among the general building

the common property of an apartment building is

in a situation where it is though intended to serve

in force Article 168 of the Civil Code invalid

more than one room in the house, but it was an in-

transaction as violating the requirements st.290

dependent object of investment in the construction

Civil Code of the Russian Federation and Article

of the house. In this connection it is seen controver-

36 of the Housing Code. Given the fact that the

sial judicial practice, recognizing, for example, roof

transaction infringes on the legally protected inter-

modular boilers in apartment buildings not related

ests of third parties (owners of premises in an

to the common property of the owners of the prem-

apartment building), it can be qualified as insignif-

ises only on the grounds that their creation was fi-

icant on the basis of paragraph 2 of Art. 168 of the

nanced at the expense of investors, but not at the

Civil Code.

expense of owners of premises.

Therefore, even if an investor to carry out independent common finance the construction of

Results

property, he had to understand (business risk pre-

In support of the declared argument, specify

sumption) that the registration of sole ownership

the following:

of the property will not be possible due to the di196
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rect instructions of the law. Refers in this case to

by its technical features is designed to serve more
than one room in the house.
According to Article 19 of the Federal Law
“On Participation in the shared construction of
apartment buildings and other real estate and on
amendments to some legislative acts of the Russian
Federation” project declaration includes information about the builder and construction project
information.
Project declaration published by the developer
in the media and (or) placed in the information and
telecommunications networks (including the network “Internet”) no later than fourteen days before
the date of conclusion of the builder of the contract
with the first participant of shared construction, and
seems the body carrying out state registration of
rights to immovable property and transactions with
them, and to the supervisory authority.
The developer is obliged to make a declaration
to the project changes regarding the information
about the builder and construction project, as well
as the facts of changes in project documentation,
from the date of change in the relevant information
within three working days.
Thus, the project declaration is filled on the basis of documentation on the developer and on the
construction site. In particular, on the construction
site information is entered in the project declaration
based on the documents referred to in Article 21 of
the Federal Law “On Participation in the shared
construction of apartment buildings and other real
estate and on amendments to some legislative acts
of the Russian Federation”, namely:
– permission to build;
– feasibility study for the construction of
apartment buildings and (or) other property;
– the conclusion of examination of project
documentation, if such expertise is established by
federal law;
– the design documentation, including all
changes made to it;
– documents confirming the developer of the
land.
Consequently, the project declaration must
conform to the documentation about the builder and

the principle of freedom of contract to the investor
is not allowed because this principle has its limits,
due not only to the protection of third party interests, but also the concept of maintaining the fairness of the legal regulation, which has repeatedly
been pointed out not only in domestic but also in
foreign literature [4, p. 31].
In addition, according to the legal position of
the Presidium of the SAC fact finance creation of
general property of a third party does not give the
latter the right to sole ownership of the property.
Presidency pointed out the need to take into account the peculiarities of the legal regime established by the legislation in force in respect of the
common property in an apartment building. The
criterion for the designation of a house equipment
to the common property is its functional purpose,
suggesting its use to serve more than one room in
the apartment building. It is unacceptable for the
recognition of third-party investor in the sole
ownership of the property with reference to claim
1 st. 218 Civil Code, according to which the ownership of the new thing made or created by a person for himself in compliance with the law and
other legal acts, acquired by this person. Since its
inception common property becomes a structural
element of engineering equipment at home, losing
the properties independent of the object of property rights and by virtue of its functional purpose, at
the end of construction of the house be transferred
to the developer (investor) to owners of premises
in the house together with other engineering
equipment, regardless of any conditions. Therefore, the actual performance of third-party investors at their own expense of installation common
property itself has no legal value to third parties
(owners of premises in the house) and cannot
change the legal regime common property directly
determined by the law.
Second, it is unacceptable to specify in the project declaration of an apartment building in the exclusion of general building of the property, which
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construction of the object and cannot distort the
information contained in the building permit and

P. V. Krasheninnikova [Itemized Commentaries
to the Housing Code of the Russian Federation;

project documentation.
Given the fact that the building permit and pro-

ed. by P. V. Krasheninnikov]. Moscow, 2010.
720 p. (In Russ.).

ject documentation for apartment house the same
roof modular boiler described as common property,

2. Tihomirov M. Yu. Obshchee imushchestvo v
mnogokvartirnom dome: prakticheskoe posobie

the subsequent distortion of their status in the project declaration should be recognized violation of

[Common Property in an Apartment Building:
Practical Handbook]. Moscow, 2014. 110 p.

the developer norms of the Federal Law “On Participation in joint construction...”

(In Russ.).
3. Craswell R. Contract Law. Handbook of Law
and Economics. Vol. I; ed. by A. M. Polinsky
and S. Shavell. 2007. 886 p. (In Eng.).

Conclusions
As a result, we conclude that the property des-

4. Laura S. Underkuffler. Property: A Special

ignated to serve some or all of the premises in an
apartment building, and has no independent pur-

Right, 71. Notre Dame Law Review. 1995.
Vol. 71, № 5. Pp. 1033–1047. (In Eng.).

pose, refers to the common house property, regardless of who funded the construction or pur-
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Introduction: the article considers problems of selection of civil tools used for organization and self-organization of public relations in the transport sphere. Purpose: the author
proves the possibility to apply a civil contract as a legal instrument for self-organization of
social relations in the sphere of motor transportation. Methods: the methodology of the research comprises a set of scientific methods, with a dialectic method playing the leading role.
The author uses general scientific (dialectics, analysis and synthesis, abstraction and specification) and specific scientific methods of research (technical, comparative law). Moreover, to
obtain new knowledge the author uses both system and tool approaches. Results: according
to the author, legal tools for self-organization of passenger transportation should be treated
as a set of non-legislative instruments, able to generate synergistic relations and to overcome
obstacles by means of mutual co-operation and effective modeling of public relations to meet
passengers’ needs in regular, timely, comfortable, and safe transportation at a reasonable
price. The author insists on efficient combining both individual and legal means for the most
optimal organization of passenger transportation. First of all it is necessary to use such individual (non-normative) tools, as organizational civil relations and a civil contract. Selforganization is concluded to have advantages over regulatory organization and management.
Self-modeling of civil relations by means of individual legal regulators is possible due to
characteristic features of the method of civil regulation. Civil law is considered to play a very
important but still a secondary role in proper managing synergistic processes and preventing
destruction of the system of legal relations. Only civil contracts and organizational relationship are appropriate to regulate synergistic processes. Conclusions: the most effective remedies for self-organization of public relations between automobile carriers and passengers are
civil organizational relations and organizational civil contracts.
Keywords: legal tools; organization; self-organization; organizational contract; civil organizational relations;
automobile transport; passenger transportation; legal purpose; legal result; synergistic potential
 Morozov S. Yu., 2016
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Введение: в статье рассмотрены проблемы выбора гражданско-правовых средств, используемых для организации и самоорганизации общественных отношений в транспортной сфере.
Цель: обосновывать возможность применения гражданско-правового договора как правового инструмента самоорганизации общественных отношений в сфере автомобильных перевозок.
Методы: методологическую основу данного исследования составляет совокупность методов
научного познания, среди которых ведущее место занимает диалектический метод. В статье
использованы общенаучные (диалектика, анализ и синтез, абстрагирование и конкретизация) и
частнонаучные методы исследования (формально-юридический, сравнительно-правовой, технико-юридический). Для получения новых знаний автор использовал также системный и инструментальный подходы. Результаты: по мнению автора, под правовыми средствами самоорганизации отношений в сфере автомобильных пассажирских перевозок следует понимать совокупность ненормативных правовых инструментов, позволяющих формировать синергетические связи, и на основе договора и конструктивного моделирования общественных отношений преодолевать препятствия на пути удовлетворения потребностей пассажиров в бесперебойных, своевременных, комфортных и безопасных перевозках за приемлемую плату. Автор настаивает на том,
что для наиболее оптимальной организации пассажирских перевозок автомобильным транспортом необходимо разумное сочетание индивидуальных и нормативных правовых средств. В первую
очередь следует применять такие индивидуальные (ненормативные) средства, как организационные гражданско-правовые отношения и гражданско-правовой договор. Также сделан вывод о
том, что самоорганизация имеет неоспоримые преимущества перед нормативной организацией и
управлением. Самомоделирование гражданских правоотношений с помощью индивидуальных правовых регуляторов возможно благодаря особенностям метода гражданско-правового регулирования. Нормам гражданского права отводится хотя и очень важная, но в то же время вспомогательная роль – направления синергетических процессов в нужное русло и недопущения разрушения системы правовых связей. Только гражданско-правовые договоры и организационные правоотношения пригодны для регулирования синергетических процессов. Выводы: наиболее эффективными средствами самоорганизации общественных отношений между автомобильными перевозчиками и пассажирами являются гражданско-правовые организационные отношения и организационные гражданско-правовые договоры.
Ключевые слова: правовые средства; организация; самоорганизация; организационный договор;
гражданско-правовые организационные отношения; автомобильный транспорт; пассажирские перевозки;
правовая цель; правовой результат; синергетический потенциал

sult”. A. I. Ekimov fairly approves: “The purpose
is existed only in connection with means. One or
other purpose receives the definiteness and concreteness exactly in means of the realization. So,
determination of specifically legal purpose is assumed detection of specific means of its realization” [29, p. 4].

Introduction

©

The question about the concept “legal means”
is not new for national science. Etymologically
the word “means” is come from the Latin words
“average”, "mid" because it is intermediate position in the logical chain “purpose – means – re© Morozov S. Yu., 2016
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According to the fair statement of A. V. Malko,
the concept “legal means” is allowed to generalize
those phenomena (processes and tools) which are
urged to provide achievement of effective purposes.
The main thing in the theory of legal means is:
“What social problems these legal mechanisms can
solve, where and in what order they can be used in
practical legal activities for achievement of socially
important results” [17, p. 42]. According to the author, the important assignment of legal means is a
fastening of the result and the purpose. Proceeding
from it, for legal means pair categories should be
considered the legal purpose and the legal result.
We are solidary with B. I. Puginsky and
S. Yu. Filippova’s position calling the satisfaction
of human needs the sense of the category “legal
means”. There is contact of positions of the called
scientists with the position of N. A. Barinov believing that “the fact that specified means is aimed at a
satisfaction of property needs of citizens. It is characteristic of all specified means” [3, p. 102] Therefore, the concept “legal result” is signified the result
which is satisfied or does not satisfy the person, and
therefore can be estimated only by the person. If we
look at the problem from a different angle, then
capability of statement of the legal purposes is inherent only in the human consciousness. It turns out
that the person stands in the beginning and in the
end of the logical chain “purpose – means – result”.
Thus, B. I. Puginsky and S. Yu. Filippova’s conclusion about continuous coherence of legal means
with the human behavior is represented logical. Legal opportunities about which N. A. Barinov speaks
can be implemented only by dint of human activity
which is often connected with a use of legal norms.
In that case, legal norms can quite play the role of
the legal instrument. Therefore S. Yu. Filippova’s
argument about inability of the right to satisfy the
legal purposes of subject is represented doubtful. In
the author’s opinion, any legal instrument is represented human activity that, from our point of view,
the reality does not correspond. It is impossible to
identify the key and the opening of lock. Of course,
the tool is “dead” without appendix of efforts of the
person, but from this, it does not lose quality of the
tool. Besides, carried by B. I. Puginsky to legal
means [21, pp. 92–93] legal capacity and active
capacity do not belong to actions. They designate

Main content
Now several methodological approaches are applied for research of the concept “legal means”. One
of them is called instrumental approach.
M. A. Kostenko explains: “The right can be considered as system of legal means from positions of the
tool theory because elementary particles of the legal
system are shaped by using of them and of which are
consisted such legal educations as norms, institutes,
branches and sub-branches” [13, p. 8]. Being the
supporter of tool approach, B. I. Puginsky showed
“possibilities of legal means in the process of their
use in economic activities, principal approaches to
the order of their appliance” [9, pp. 262–263]. The
scientist approves that tool doctrine is submitted
methodologically and philosophically productive
and reasonable [22, p. 24]. B. I. Puginsky insists:
“Legal means are represented the conjunction
(combinations) of the legally significant actions
made by subjects with legal degree of the discretion
and serving to achievement of these purposes (interests) which are not contradicting the legislation
and interests of society” [21, p. 87]. Legal means,
according to the author, though are used in the direct connection with rules of law, but not covered
by them and not reduced to them [21, p. 6].
The follower of this theory is S. Yu. Filippova.
In her opinion: “The need in application of legal
tools is arisen at subject of enforcement… In order
that the opportunity established by the right was
earned, it is necessary that the subject appropriated
the solution proposed by the right and gave an objective shape of the actual behavior. So, legal means are
appearred in activity of the subject” [26, pp. 34–35].
N. A. Barinov disagrees with this approach and
he notes: “Therefore legal means are called legal
because they are provided by the right… B. I. Puginsky writes: “Freedom of the discretion of subject
of the economic relations is arisen from the fact of
a presence of dispositive norms” [3, p. 91].
Ya. S. Grishina expresses disagreement with position of B. I. Puginsky following to N. A. Barinov.
She doubts the inexpediency of attribution of legal
norms to legal means [8, pp. 6–7]. N. A. Barinov
understands under legal means: “The legal opportunities mortgaged in norms of the civil legislation
which are used in process of realization these
norms” [4, p. 49].
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only the potential possibility of commission of the
actions provided by the right.
It is unlikely possible to support the point of
view B. S. Mongush defining legal means as set of
normative establishments, institutes, acceptances
and activities of subject of law for their realization
[18, p. 43]. Legal instruments cannot be mixed with
activities for application of legal means, also as it is
impossible to identify the hammer with the clogging of nails.
It is impossible to identify the concepts “legal
means” and “legal methods”, despite their close connection because it is possible to application different
legal instruments by the same method. To the contrary, using the same tool it is possible to achieve the
result by different methods. Different methods of
impact of rules of law on the same public relations
(the imperative and dispositive method) are known,
for example. However, it is not necessary to ignore
cases of coincidence of means and methods (the
claim, the pretension, the complaint, etc.). At the
same time, our reasonings do not disprove existence
of means-acts. Nobody, for example, doubts that the
contract, at the same time is both the legal means and
the action directed to emergence, change or the termination of the civil rights and duties. Summarizing
told, we will note that as legal means it is necessary
to consider not all methods of achievement of the
legal purposes. Self-organization of the relations on
passenger transportation of can be the example. It is
only method of achievement of the legal result – systematic receiving services on passenger transportation and baggage.
Use of tool approach in the theory of legal
means were generated the variety of positions on this
problem. So, S. S. Alekseev referred to system of
legal means (legal tools) impacts on the public relations such elements of the mechanism of legal regulation as legal norms, legal relations, acts of realization of the rights and duties and optional – individual
order and acts of application of the right [1, pp. 319–
320]. In the general-theoretical plan the author understood the institutional phenomena of a legal reality embodying a regulatory essence of the right, its
energy which possess a role of its active centers as
legal means [2, p. 218]. At such approach there was
no place among legal instruments to means-acts. According to K. V. Shundikov it is necessary to refer to

legal means norms of law, legal principles and presumptions, the subjective rights and legal duties,
bans and sanctions, privileges and encouragement,
juridical facts, legal relations, legal institutions, procedures, the modes and mechanisms, contracts and
law-enforcement acts, various right realizable actions and transactions and so forth [29, pp. 13–17].
Also O. N. Bobrovskaya, but already in relation to
civil means of a satisfaction of needs of citizens for a
housing adheres to a similar position [5, p. 43]. It is
necessary to pay the attention that the called authors
carry legal relations to number of legal means.
Without setting the task of consideration of all
problematic issues connected with legal means we
consider important the question of allocation and
the analysis of civil means which can be applied for
self-organization of legal relationship on passenger
transportation by the automobile transport. In view
of the fact that the dispositive beginnings are inherent in civil law, it is represented the favorable environment for self-organization of the public relations. The possibility of participants of the public
relations to use possibilities of the choice of options
of the behavior, to work at discretion and to show
the reasonable initiative are connected with features
of the method of civil regulation to which important
role V. F. Yakovlev paid the attention. It is (method), according to the scientist, allows to disclose
legal lines of each branch of law in their organic
unity and the originality of its impact on the behavior of people [31, p. 367]. Self-modeling of civil
legal relationship by using of individual legal regulators is also possible thanks to features of the
method of civil regulation. Accounting of the selforganizational beginnings of civil law, –
V. L. Yarotsky notes, – “considerably influences
also processes of normative fixing of legal designs
which application is caused by dispositivity of the
method of civil regulation” [19, p. 100]. In the
transport law, representing complex legal education, the private-law and public-law beginnings are
organically combined. Therefore, it is impossible to
satisfy needs of citizens in systematic transportations by the automobile transport unaided of both
civil means, and means of public influence. It is
also necessary to note that self-organization has
indisputable advantages before the normative organization and management.
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Opinions about inefficiency of command style
of managing in literature were expressed not once.
According to R. A. Hannanov: “Practice of managing of the last years was showed that the country
was not ready to transformations. …As a result of
such hasty unscientific approach to the future of
economy, subjective and command style in managing began to be reanimated again” [27, p. 1234].
Respectively this conclusion is projected also concerning public-law means. In relation to education
S. V. Kurov notes that “the public-law means of
ensuring of quality of education enshrined in regulatory acts the incompleteness, lack of the system
(separation), inconsistency” [16, p. 52]. It is possible to tell the same and concerning the legal instruments used in the field of passenger transportation. Specific legal means are necessary for selforganization of the public relations. “Practice is
showed, ‒ I. V. Tsvetkov notes, – that legal
means-establishments are of little use for selforganization of activity of economic entities. Of
course, they promote self-organization, but no
more than that. Real self-organization is reached
by dint of active involvement of individual (substandard) private-law means-acts available to numerous subjects of the market and in any way differently” [28, p. 44].
By the form legal regulation legal means are
classified as follows: “Means are normative (the
bans, encouragements, duties established in rules of
law and etc.) and individual (acts of direct implementation of the right)” [24, p. 123]. It is the optimum, reasonable combination of individual and
normative legal means which is understood as first
of all application of individual (substandard)
means-acts such as the organizational civil relations
and the civil contract will be allowed to organize
passenger transportation by the automobile
transport. The need in normative means is shown at
determination of the framework of application of
legal means of self-organization and the direction
of synergistic process on the correct way. It is necessary to agree with V. F. Yakovlev that “regulations of civil law are, as a rule, expected on addition of normative regulation by the individual rulemaking of the relations at the discretion of accomplices of civil communications” [32, p. 41]. However, in this specific case accents need to be

changed. The individual rulemaking of the relations
shall come to the forefront because legal selforganization of the public relations is possible only
in its framework. For regulations of civil law it is
allocated, though very important, but in too time
the supporting role of the direction of synergistic
processes in the necessary corridor and prevention
of destruction of system of legal bonds. Only civil
contracts and organizational legal relationship are
suitable for regulation of synergistic processes. It
causes their choice as legal means of selforganization of the civil relations on passenger
transportation by the automobile transport. To selforganizing systems (subsystems) to which also the
modern market economics is belonged, I. V. Tsvetkov notes, usual methods of external linear management including and legal are inapplicable because it is caused emergence in the managed subsystem of the processes counteracting external corrective action [28, p. 51]. It causes need of the short
characteristic of each of the called means-acts.
One of forms of rather frictionless development in which, in particular, operation of the law of
dynamic balance is implemented is the contract [11,
pp. 35–41]. That the civil contract is played the significant role in regulation of the civil relations in
the conditions of market economics in legal and
economic literature the attention was paid more
than once. According to R. A. Hanannov, “in the
conditions of the market organization of economics
contractual regulation is purchased force of the selfregulation reflecting natural first principle as instinctively arising need of the person, society in
conciliatory regulation of their interconnection”
[27, p. 1240]. The civil contract is called reasonably the universal mean of self-organization of the
civil relations. The matter is that high adaptivity of
system of legal regulation to challenges of external environment, normative legal means are not
capable to provide. The explanation for such situation is offered by V. V. Zalessky according to
whom development of civil contractual relations
always “overtakes legislative activity, pushing the
legislator to fixing and regulation of spontaneously developed order of the relationship. It is impossible to resist to this process. It is the process of
self-organization of the public relations reflecting
the transition developing at the moment from the
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chaos of the uncountable set of the relations of uncertain number of subjects of law to the order” [10,
p. 91]. Therefore, the self-organization provided by
civil contracts is allowed civil law to react to dynamics of the changing market relations quickly.
In development of this issue it is necessary to
raise the question about the ratio of the civil contract with the similar designs used by other branches of law, for example, with the law-making treaty.
This legal instrument according to M. A. Nechitaylo is represented “the joint legal act as it expresses two or the set of the isolated declarations of
will. Whereas by dint of individual unilateral declaration of will the regulatory legal act is generated.
In it the main difference of the specified sources of
law – the regulatory legal act and the law-making
treaty” [20, p. 37]. One of the most important signs
of the law-making treaty Yu. Yu. Kulakova calls
availability in the text of the contract of the legal
norm. According to the author “the conventional
rule is the approved regulation, the normative establishment developed by dint of the contract. Specifics of contractual standard establishment is consisted in it and, in fact, only in it” [15, p. 6]. Also
views are expressed that “law-making treaties according to contents is legal acts, but in a form is
contracts” [25, p. 5]. In our opinion, at the identification of the norm of law and terms of the contract
which set is recognized as the legal act there is the
emasculation of the essence of the contract as individual regulator of legal relations. The law-making
treaty, unlike the civil contract, is established the
rights and duties for the uncertain group of people.
It expresses public interests therefore it is unsuitable for regulation of the private relations on passenger transportation.
It is represented that the conclusion of the contract of the organization of passenger transportations
shall happen not for the purpose of the bringing of
other sense to administrative legal relations, but for
realization of the opportunity to use the synergetic
potential of civil law and providing the opportunity
to carriers on the basis of cooperation with local
governments to act as equal co-organizers of
transport process. Unfortunately, practice is demonstrate about numerous abuses by local governments
at the conclusion and performance of contracts about
the organization of passenger transportations. So, for

example, the municipality the city of Perm on the
basis of the solution No. 138 illegally was required
from the carrier of LLC Tekhstroy-Avto of payment
in the budget of 8 963 605 rubles for the right to contract about the organization of passenger transportation. The Supreme Arbitration Court of the Russian
Federation (further – SAC of the RF) in the determination of SAC–8440/12 of 10.07.2012 was come to
the conclusion that the local government was issued
the act inappropriate to the law, than was caused to
the carrier the loss.
The civil organizational relations can be considered as mean of self-organization of legal relationship on passenger transportation along with the civil
contract. According to O. A. Krasavchikov, the organizational relations is called such as “the social
communications constructed on the basis of coordination or subordination which are directed to streamlining (normalization) of other public relations, actions of their participants or to forming of social educations” [14, p. 163]. Before O. A. Krasavchikov’s
concept was become the property of the legal public,
the organizational relations were considered only as
administrative. For example, S. N. Bratus believed
that the organizational relations understood as the
relations of management (administrative) do not
merge with the property relations [6, p. 61]. The scientist also emphasized that management and organizational activity are not the method of legal regulation, but the special type of the public relations
[6, p. 64]. O. A. Krasavchikov spoke about the horizontal organizational relations constructed on the
basis of coordination which the right is influenced by
method of legal equality of the parties.
Let’s allocate from all variety of the organizational relations only those which are at the same time
relative, contractual and external. Such selective approach is caused by the fact that only the civil contract is capable to generate organizational and selforganizational legal relationship and it is had synergetic potential. He “brings legally expressed and
fixed organization in the interconnected activity of
partners” [23, p. 55]. B. I. Puginsky notes that any
others private-law, but furthermore, public-law
means do not have the synergetic effect [20, p. 88].
Organizational contracts are directed to the
organization of other contractual legal relationship. O. Yu. Skvortsov believes that allocation of
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organizational contracts as the special kind of civil
contracts is caused by character of the certain sort
of the system communications developing between
subjects of civil circulation and aiming at such organization of the relations which will be allowed to
achieve further the certain economic result [7, p. 1,
pp. 850–851]. V. V. Rovny explains strengthening
of the organizational component in the subject matter of civil law “with the direct connection with
transition from state regulated to multistructure
market economics, its democratization and centralization of all economic mechanism, development of
economic independence, the entrepreneurship, and
together with it is also the most civil (private) law”
[7, p. 1. p. 25].
Organizational contracts as legal instruments
are valuable the fact that they are allowed to selforganize not only the legal relationship arising
directly from them but also the obligations legal
relationship arising from the organized contracts.
Considering this their double value, we believe
that passenger transportation by the automobile
transport can be effectively organized only by dint
of these legal means. O. V. Karpeev, estimating
the effect of application of organizational contracts for the organization of transportations, notes
that “the organizational relations generated by
them are directed to streamlining of activities of
contractors for rendering service in transportation,
they are given to this activity new quality, and in
this sense they are exerted the certain impact and
on forming of the relations between carriers and…
the passenger” [12, p. 49]. Meanwhile, in the field
of passenger transportations by the automobile
transport the civil organizational contract is remained obviously underestimated legal instrument. Instead of setting up double cooperation (in
the organizational and organized obligations), local governments are continued to apply administrative legal contracts which are suitable only for
the purposes of linear management, but not for the
organization and furthermore self-organization of
transportation process.

2. The most effective means of selforganization of the public relations between automobile carriers and passengers are the civil organizational relations and organizational civil contracts.
Normative means of legal impact, including on the
administrative relations in this sphere of economic
activities, shall play the supporting role, namely
establish the framework of self-organization of the
public relations.

Conclusions
1. Under legal means of self-organization of
passenger transportation by automobile transport
should be to understand the set of non-normative
legal instruments that can generate synergetic
communications and allowing by mutual cooperation and self-modeling of public relations to overcome obstacles to meet the needs of passengers in
uninterrupted, timely, comfortable and safe transportation for a reasonable fee.
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Introduction: the article reviews and analyzes the existing legal theory and civil law approaches and positions on the content and relationships of the concepts of “restriction”, “limit”,
“encumbrance”. These legal categories have different functional importance, which is evident
from both analysis of their content and implementation of the subjective property right. Therefore,
understanding the categories under consideration is of particular importance. Purpose: to form
the idea of the existing different views on the content of the categories of “restriction”, “limit”,
“encumbrance” and to present our own position on the issue. Methods: methodological framework of the research is based on a set of methods of scientific cognition, among which the dialectical method is the leading one; also, empirical methods of descriptions, comparison, as well
as methods of analogy, abstraction, and the structural-functional method have been used.
Results: limits and restrictions are inherent to the right of ownership. According to the author,
limits of the right of ownership appear to be general frameworks determined by law, and the authorized person cannot go beyond them in order not to harm interests of other persons. Restrictions are understood as exemptions from the content of the property right associated with
the imposition of restrictions on the owner, those being as a rule formulated through mandatory
rules. Conclusions: limits (regardless of whether they belong to public or private ones) appear
to be an objectified and relatively more static category, while the nature and content of encumbrances and restrictions can vary in the course of changes and development of both public relations themselves and conditions, as well as prerequisites for the implementation of the property
right. It is proposed that the legislator should establish the principles of limits and restrictions
for both subjective property rights and the title to land.

Keywords: property right; legal powers, limits; restrictions;
encumbrances; subjective right; interests; legal incentives; owner; bans

© Niyazova A. N., 2016

208

Limits and Limitations of the Title to Land: Analysis of Approaches

Information in Russian
ПРЕДЕЛЫ И ОГРАНИЧЕНИЯ ПРАВА СОБСТВЕННОСТИ
НА ЗЕМЛЮ: АНАЛИЗ ПОДХОДОВ
А. Н. Ниязова
Кандидат юридических наук, доцент,
зав. кафедрой гражданского права и процесса, и. о. профессора
Кыргызско-Российский Славянский университет
720000, Кыргызская Республика, г. Бишкек, ул. Киевская, 44
ORCID: 0000-0003-0926-6174
ResearcherID: G-3102-2016
Статьи в БД «Scopus» / «Web of Science»:
DOI: 10.17072/1995-4190-2016-1-68-73
e-mail: a_niazova@mail.ru
Введение: статья посвящена обзору и анализу существующих в теории права и гражданском
праве подходов и позиций по вопросу о содержании и соотношении понятий «ограничения», «пределы», «обременения». Указанные правовые категории имеют различное функциональное значение, что очевидно как при анализе их содержания, так и реализации субъективного права собственности. В связи с этим понимание анализируемых категорий приобретает особое значение.
Цель: сформировать представление о существующих различных воззрениях на содержание категорий «ограничения», «пределы», «обременения» и обозначить собственную авторскую позицию.
Методы: совокупность методов научного познания, среди которых ведущее место занимают
диалектический метод; эмпирические методы описания, сравнения; методы аналогии, абстракции, структурно-функциональный метод. Результаты: пределы и ограничения имманентно присущи праву собственности. Пределы права собственности представляются автору общими, законодательно очерченными рамками, за которые управомоченное лицо не вправе выходить, чтобы не причинить вред интересам других лиц. Под ограничениями понимаются изъятия из содержания права собственности, связанные с наложением на собственника запретов, формулируемых, как правило, через императивные нормы. Выводы: пределы (вне зависимости от отнесения
их к категории общих или частных) представляют собой объективированную, сравнительно более статичную категорию, а природа, характер и содержание обременений и ограничений вполне
способны варьировать с изменением и развитием как самих общественных отношений, так и
условий, а также предпосылок для осуществления субъективного права собственности. Предлагается установление законодателем принципов пределов и ограничений как субъективного права
собственности, так и права собственности на землю.
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inherent in the right of ownership is vested in his
sole discretion, and may not be subjected to some
additional legal regulation as an unwarranted interference in the sphere of economic domination
of a person over the property belonging to him
(a thing).
Completeness of property domination thus is
verified both in the behavior of a carrier of subjective rights and the existing norms of objective law.
It should be noted that the subjective right is established by law a measure and the type of possible
behavior or created and guaranteed by the state
(through the rules of objective law) special legal opportunity to make any necessary steps to enable the
subject (as the bearer of such a possibility) to behave

Introduction
One of the key topical and controversial in civil law of modern Kyrgyzstan is the topic of possible
limits, restrictions and encumbrances of property
rights in general and land ownership in particular.
This is due to the fact that the institution is subject
to a large extent of penetration of the so-called external world, including public law.
In turn, the scientific analysis of the potential
constraints, established with various restrictions
and encumbrances, is necessary to start from the
research of the very “matter” subject to this kind of
legal manipulation.
Recall of the existing presumption. Implementation by an owner of his/her existing powers
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in a certain way, to use existing social benefits,
to require appropriate behavior from other persons,
society, treat, if necessary, to the competent state
authorities for appropriate protection in order to
meet fully his/her personal needs and interests, not
contrary to the public ones [15, p. 22].
In our opinion, all the existing in the legal literature definitions of subjective rights can be explained primarily by the fact that the subjective
right is seen both as a means and as an object of
legal action.
In exercising its subjective right of property,
the subject is usually intended to achieve any of his
own socio-economic or legal purposes. The process
of meeting the subject’s own needs (as real, concrete actions) inevitably has a strong-willed character. The subject of property rights, possessing a certain autonomy of the will, as well as personal initiative, is free to choose from a variety of existing
well-defined, concrete ways and means of achieving the designated goals.
At the same time, it seems a logical question of
how compatible the will of the owner and his freedom of action with similar conditions and prerequisites for the implementation of the rights of all other entities operating in the public space. Some researchers often regard individual freedom and
property as social phenomena of the same order.
This freedom is interpreted as a perceived need and
at the same time, in the concept of property and the
contents there are no elements of “necessity”,
“should” or “restrictions” due to existing social
needs and interests, as well as the specific features
of the objects of property rights.

the restrictions appear as immanent part of the
structure of ownership itself.
A number of regulations with respect to possible limitations of existing rights and freedoms of
a certain citizen set forth in the Basic Law – the
Constitution of the Kyrgyz Republic. Thus, according to the constitutional norm, the certain
rights and freedoms of a citizen in order to protect
national security, public order, health or morals of
population, protection of the rights and freedoms
of other persons may be restricted by the Constitution and laws. At the same the imposed restrictions must be fully commensurate with these
objectives.
It has been established that according to the
norm of Art. 12 of the Constitution the limits and
procedure of exercising by the owner his existing
rights and guarantees of their protection are determined only by the law.
With regard to land ownership the review and
study of legislative approaches in various existing
legal systems to establish certain limits and restrictions clearly indicates that, in general, a pronounced upward trend in the proportion of various
ownership restrictions, only reflects the dialectic
movement from the principle of “unlimited freedom” to the principle of “restricted freedom”. This
provision is relevant and continues to be maintained
and operates in the present. And with regard to land
ownership it has been established especially many
of such restrictions [10, p. 227].
The idea of the admissibility and necessity of
different restrictions for ownership is known and
is valid for a long time, but today it has become a
generally accepted fact. This phenomenon can be
explained only with the awareness by the society
that the land, being at the same time the object of
civil rights and goods has a specific cost value, but
also is a natural resource, that also acts as an important, substantial productive capital for all the
nations and their habitats (home of the nation).
From this base, the existing resource of the earth
cannot be considered the property of any individual,
group of people, the state in general, and even living
on the planet at the same time of all the generations
of mankind. In the first approximation, we can talk
about the belonging of the totality of natural re-

Main content
The power and freedom of the owner, of
course, have effect till certain limits set out primarily in the public interests, i.e. third parties. At this
the owner is also an integral part of the society and,
therefore, agrees to some for himself «restrictions”
and “restraints”. Therefore, the subjective right of
ownership characteristic for the individual is built
according to the needs of all the civilian society and
all its needs in which the subject-owner implements
the law, and not only from the standpoint of the
interests of the subjects of property rights. In fact,
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sources (and including land) to the whole of humanity, not just living in the moment, but also to future
generations [14, p. 8].
The validity of this idea is supported by global
development agenda, in particular the concept and
goals of sustainable development, the effectiveness
of which will provide benefits for future generations as the resources of development.
We agree with the view that the XIX century,
drawn by the idea of “mobilization of landed properties”, as far as it was possible, facilitated the transition of land from the owner to the owner. Currently, the pendulum is moving in the opposite direction: new demands “immobilization”, “consolidation” of land ownership and restrictions on the
freedom and the transfer and pledge of agricultural
land are advanced. It is assumed that the market
and economic elements do not lead automatically to
the optimal agrarian structure and that is certainly
necessary to fight against some deviations with the
help of state intervention [2, p. 59].
Attempts to put the interests of a single individual over the interests of the whole society has
led to the fact that primarily the society suffered
losses and then the individual suffered himself, devoid of the necessary protection of his existing
rights by the state weakened by such processes [19,
p. 79]. Proclamation of super liberal principle “allowed everything that is not prohibited by law directly” allowed the practice and science to justify
the necessity and reasonableness of an imminent
intervention into the private affairs of the state [1,
p. 68]. Scholars and practitioners have become
aware that with the development of modern productive forces and increasing maturity of public relations the state more and more began to take over
the functions of certain control over the use and
disposal of land [7, p. 423].
Range scientific statements shows that the vast
majority of jurists (regardless of the legal system
that they represent) are united in the opinion that
the right of ownership, especially on such a specific
object as land, needs to establish the relevant real
constraints and limits in order to ensure the efficient use of the limited land resources by authorized persons.
The stated above allows to conclude that the
existing now postulate an organic connection of
property rights and their limitations is beyond

doubt. Relationship of the rule (freedom) and the
exceptions from it (limit) is the key, an important
aspect of property relations as a legal institution,
the only one able to provide effective development
of a market economy [11, p. 179].
The necessity to establish an adequate and natural relationship between what is permitted and
obliging the authorized person seems actual at this
stage of development of the legal regulation of
property relations on the land.
The position, which reflects the category of
limits and restrictions through the concept of incentives in the law, seems interesting. The talk, contrary to popular belief is about the only positive vector
of their impact, legal norms that encourage the development of callable and necessary at the moment
for the society and the state social relations. At this
these rules stimulate both processes – the activity of
the people, and the results [5, p. 51].
Stimulation is thus carried out through restrictions in the broad sense of the word. Holding
legal incentives are seen as:
– legal restrictions on illegal activities, creating
conditions for the subjects and the public interests
in the protection and defense;
– set in law boundaries, within which the subjects have to act;
– exclusion of certain opportunities in individual activity [17, p. 26].
Analysis of legal literature on the possible and
necessary limits and restrictions of ownership rights
demonstrates a situation with serious frequently
mixing of these categories. In particular, the researchers of Russian civil law, as a rule, identified
the concept of restrictions and limits of property
rights. For example, K. P. Pobedonostsev gives
characteristic to limits (restrictions) as the negative
part of the property rights, equating them to each
other based on the legal value, form and consequences [16, p. 345].
The definition of the limitation of subjective
property right given by S. V. Scriabin: the limit of
the subjective property rights to individually defined thing, based on the various prohibitions that
were established earlier by positive law, or were
related to the rights of others to the same thing.
Based on this definition, this author identifies
the following signs of possible restrictions
[18, p. 268]:
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– the legal nature of the restrictions;
– expansion of property rights in eliminating
restrictions;
– restrictions are a limit to the implementation
of property rights;
– limits for the most part relate to immovable
property.
It should be noted that many opinions expressed by the author are common with the position
of D. I. Meyer: ignoring distinctions between the
concepts of encumbrances, restrictions and limits of
property rights.
There is a strong opinion, according to which
the concept “encumbrance” is within the concept of
“limits of exercising the civil rights”, because the
limits represent a certain limitation of rights, or
even some frames, which, in exercising its legitimate right one cannot go beyond. But these are
general limitations that are inherent to all civil
rights (including in rem) and defined by law. But
encumbrance – it is some additional limitation of
rights imposed on the owner or other owner of
property rights in accordance with the signed
agreement, or a specific article of legislation.
In view of the above the following main features of encumbrances (restrictions) are offered [13,
pp. 228–229]:
– “negativeness”, i. e, the existence of encumbrances (restrictions), suggesting the subject to be
abstained from doing certain actions;
– encumbrances (restrictions) are not included
in the content of the right;
– the right to property is recovered in full or
completely terminated upon termination of encumbrances (limitation);
– encumbrances (restrictions) are temporary in
nature (as opposed to the law limits);
– encumbrances (restrictions) are based on various legal facts arising from applicable law or
agreement of the parties, and their boundaries defined by the legislation;
– encumbrances (restrictions), as opposed to
the right limits usually have a civil and not public
law character.
And the concept “restrictions”, and the concept
“limits”, as claimed by some researchers in the field
of law, must assume certain limits within which the

owner owns, uses and disposes own property at his
discretion. The nature of these boundaries is quite
different. The legislator, considering such restrictions, refers to the owner’s will based on the
law, and to the subject entering with him into the
agreement, or to the will of the judiciary.
The following conclusions are made based on:
– limits are always objective in the sense that
they do not depend on the will of the owner or other
persons, as predetermined by the applicable law;
– limitations are subjective because they depend on the law based on the will of the subjects or
the judiciary.
Since the limits of the property rights have an
objective character, so far only in this range limitation of the property rights is also possible. The stated allows us to consider the limits as the general
basis for restraint of property rights and restrictions
– private [8, p. 78].
In addition, limits can also be defined as a certain border, within which the owner has full domination in relation to his property. They define range
of specific rights that, as a rule, has the owner. Restrictions on the contrary, in any way hold back the
owner [3, p. 175].
Encumbrances and restrictions according to
O. V. Shvedkova represent some constraint, set
within the limits of the right of ownership. The difference is that the encumbrance may be established
on the property of the object (eg, servitude), and the
restrictions are only certain constraint of rights.
At this the restrictions and encumbrances, in
the author’s view, are characterized by almost the
same signs [20, pp. 115–117]:
– they are established within the limits of the
right of ownership;
– associated with any adverse conditions;
– entail a decrease in the volume of opportunities of the subject of ownership right in the exercise
of his right to property;
– aimed at protection of the public relations
(doing so, guard function).
In formulating our own position on the question of the relationship between the categories of
“limits”, “encumbrance” and “restrictions” in relation to ownership, we believe that it is necessary to
distinguish these categories. Thus, the limits of
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property rights appear to be certain limits, which
are, in fact, the terms of the proper functioning of
the mechanism of legal regulation or common legally outlined frames which the authorized person
is not entitled to leave in order not to harm the interests of other persons (society).
In this case, the restrictions in their traditional
sense are the exceptions from the content of property rights associated with the imposition of restrictions on the owner, formulated as a rule
through mandatory rules. At the same time, in our
opinion, the range of legal limits of the right of
ownership includes both limits (relating to any
property), and the limits of property rights (relating
to a specific object, such as land plot). And the
ground for them is lаw only.
At the same time, in our opinion, the range of
legal limits of the right of ownership includes both
limits (relating to any property), and the limits of
property rights (relating to a specific object, such
as land). The [reason of occurrence of such is the
law only.
An example of the limits of the right of ownership can be given in 3 of Art. 222 of the Civil
Code of the Kyrgyz Republic where states that the
owner has the right at its discretion to make with
respect to his property any actions not contrary to
the legislation in force and does not violate the
rights and lawful interests of other persons or society in general.
The requirement for land use without harming
the environment is a particular limit of the property
rights (para. 2, 3, Art. 222 of the Civil Code of the
Kyrgyz Republic).
Under the restriction, in the broad sense of the
term, it is necessary to understand some constraint
of proprietary rights of owner’s possession, use and
disposal of property belonging to him, as well as
requirements to him as to the subject of property
rights. Restrictions of land ownership, by its legal
nature, assume obligations of the owner to refrain
from certain actions or make them under certain
conditions. The owner due to the limitation of the
right of property with respect to his ability to make
things deprived of this or that action, whereas no
such limitation on the right of ownership, he could
perform this action [12, pp. 22–23].
Under the restriction of the rights of persons
using land plots O. I. Krassov understands estab-

lishing in the administrative order bans on certain
types of land use and economic activity, or demands to refrain from certain actions or provide
limited opportunities for the use of another land for
strictly defined purposes [9, p. 266]. In this sense,
the restriction on the right, as opposed to the subjective right as a measure of possible behavior of
the authorized person, is only a certain difficulty,
hesitation or restraint in the implementation of a
specific subjective right.
T. B. Stankevich believes that restrictions on
the right do not completely exclude the possibility
of the commission of an action, but rather is subject to the implementation of these actions under
certain conditions, which must first comply with
or provide the ability to operate within a certain
framework, In her opinion, the restrictions on the
right is a phenomenon that reflects the need for
abstinence of subjects of limited subjective rights
from certain activities [19, pp. 82–83].
In turn, the encumbrance of ownership to land
should be set in relation to objects (for example,
providing servitude for the owner of the adjacent
land). In this case, the servitude serves as the encumbrance of the land plot, which causes certain
difficulties in the implementation by the owner of
the neighboring plot of his powers. Thus, the main
type of encumbrance, as follows from its definition,
is the availability of the property rights of certain
third parties.
Thus, the fact that all real rights (other than
property rights) are rights to someone else's thing
leads to the reasonable conclusion that the encumbrances of property rights are all limited real rights.
Moreover, these real rights can themselves grow
into various encumbrances [4, p. 213].
Other authors generally share this position
[1, p. 70], arguing that individual real rights (formally not referring to the encumbrances) in essence are a special kind of derivatives, dependent
real rights encumbering the property right. From
this point of view, we can fully agree with the only specification that they act as encumbrance only
to the subject of property rights, while for the subject of limited right in rem – it is a subjective
right. These rights exist and operate independently. For the real estate owner, in respect of which
the servitude rights are established, the latter acts
as some encumbrance. And according to the law
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the servitude is concurrently serves as the real
rights, and as the encumbrance (depending on what
subject is covered by servitude) [6, p. 455].

5.

Conclusions
It should be noted by determining the ratio of
the concepts of “limits”, “encumbrance” and “restrictions”, that all limits (regardless of their classification in the category of public or private) are objectified, comparatively static category. In this case
the nature, character and content of encumbrances
and restrictions are fully capable to vary with the
change and development of the public relations and
conditions, as well as the prerequisites for the implementation of subjective ownership. In addition,
the property of the object has a value and, accordingly, the interests and needs that it satisfies
(whether private or public interest entity).
Consideration of the legal categories is key for
ensuring the stability of legal relations due to warranty their members’ immunity rights and freedoms. In turn, establishing of the legislative principles for the limits and restrictions as a subjective
property rights and land ownership is of great importance. The proposal will, in its turn, allow to
establish an adequate (proportionate, reasonable,
proportional) balance of interests of a subject of
law and the society as well.
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application of norms on remote work. Purpose: to study the specific features of the application of legislation on remote work basing on judicial practice and explanations from the competent authorities.
Methods: the methodology comprises universal and general research methods, as well the method of
system and structure analysis and the technical method. Results: legal regulation of remote work is
developing in Russia. In disputes, employees and employers advert to judicial decisions, doctrine, explanations by the Russian Ministry of Labor, Federal Service for Labor and Employment, Ministry of
Finance, Federal Tax Service. Explanations, which are issued by these bodies in the form of letters,
can be referred to acts of formal inauthentic interpretation. They are of an advisory nature and help
employees and employers to understand the content of law, foster the formation of a uniform practice.
Analysis of letters and some court decisions on remote work has showed that letters are mainly focused
on specific issues concerning conclusion of remote work employment contracts and their contractual
clauses, while legal practice is primarily focused on the grounds and procedure for termination of the
contract. Conclusions: The position of the Ministry of Labor on the impossibility of concluding a remote work employment contract with a foreign worker is critically evaluated. This interpretation limits
the freedom of parties of the employment contract and reduces the benefits of remote work. The explanation of the Federal Service for Labor and Employment that the remote work employment contract
should indicate the place of work is only valid for the cases when remote workers are provided with
additional guarantees on wages or social insurance. Judicial practice on termination of remote work
employment contracts is being formed now. However, an important point has already been designated:
the establishment of additional grounds for termination of a contract by the employer must be agreed
by the parties, which should be confirmed by the signature of the employee. In the absence of the employee’s signature a contract cannot be accepted as a proof of the employer’s right to its termination
on additional grounds specified in the contract.
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Введение: в статье рассмотрены позиции судов, федеральных органов исполнительной
власти в части применения норм о дистанционной работе. Цель: исследовать особенности
применения законодательства о дистанционной работе на примере судебной практики и разъяснений компетентных органов. Методы: методологическую основу исследования составляют
всеобщие, общенаучные методы, а также системно-структурный, формально-юридический
методы. Результаты: правовое регулирование дистанционной работы в России развивается. В
спорных ситуациях работники и работодатели обращаются к судебным решениям, доктрине,
разъяснениям Минтруда России, Роструда, Минфина России, ФНС России. Разъяснения, которые издаются указанными органами в форме писем, можно отнести к актам официального неаутентичного толкования. Они имеют рекомендательный характер, помогают работникам и
работодателям уяснить содержание права, способствуют формированию единообразной
практики. Анализ писем и некоторых судебных решений по дистанционной работе показал: в
основном письма посвящены отдельным вопросам заключения трудового договора о дистанционной работе и условиям данного договора, а судебная практика – преимущественно основаниям и порядку расторжения договора. Выводы: критически оценивается позиция Минтруда о
невозможности заключения договора о дистанционной работе с иностранным работником,
поскольку ограничивается свобода сторон трудового договора и понижается значение преимуществ дистанционной работы. Разъяснение Роструда о том, что в договоре о дистанционной работе следует указывать место работы, является справедливым для тех случаев, когда
дистанционному работнику предоставляются дополнительные гарантии по заработной плате
или социальному страхованию. Судебная практика о расторжении трудового договора о дистанционной работе только формируется. Но уже обозначена важная позиция: установление
дополнительных оснований расторжения договора по инициативе работодателя должно быть
согласовано сторонами, что подтверждается подписью работника. При отсутствии подписи
работника договор не может быть принят в качестве доказательства права работодателя на
его расторжение по дополнительным основаниям, указанным в договоре.
Ключевые слова: трудовой договор о дистанционной работе; дистанционные работники; судебная практика;
письма федеральных органов исполнительной власти; условия трудового договора; место работы
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Taking into account the impossibility to consider all available materials in a single article, we
chose the most interesting, in our view, legal positions. But firstly we should turn to the question of
their legal nature.

Introduction
«The Sandwich Generation» – this is how quite
a large group of working-age adults called, who
need to find a balance between career, caring for
aging parents and raising their own children.
Foreign corporations and public authorities
successfully use strategies of “flexible” employment, which help such workers to combine work
and family responsibilities, including: indefinite
leave, surrounding, focused only on the results of
work, “flexible” schedule, the division of work between two workers, remote work [7]. This type of
atypical employment has become popular in the
United States, Europe and other countries, a significant amount of scientific research is dedicated to it
[6, 8, 9, 10].
In Russia relations in the field of remote work
now just in progress and as it often happens with
something new, meet a restrained resistance of law
enforcers, who don’t rush to change the current
practice. In terms of legislative freedom enforcers
are looking for the usual “foothold”, which are: the
judicial practice, the positions of the competent
federal executive bodies (hereinafter – the federal
authorities), in particular, the Ministry of Labor and
Social Protection of the Russian Federation (hereinafter – the Ministry of Labor) and the Federal
Service for Labor and Employment (hereinafter –
Labor Service). Available clarifications of the federal authorities about remote work devoted to the
conclusion of the employment contract on the remote work and its conditions. Some labor law questions about remote work in the context of the calculation and payment of taxes dealt with in the documents of the Ministry of Finance of the Russian
Federation (hereinafter – the Ministry of Finance)
and the Federal Tax Service of Russia (hereinafter
– the Federal Tax Service).
The practice of courts of general jurisdiction
on the merits yet not numerous, mainly related to
disputes about termination of the employment contract. Arbitration courts also spoke on the possibility of the working remotely in dealing with individual disputes on deduction of expenses for the payment of insurance compensation on compulsory
social insurance for temporary disability and cases
related of maternity1.

On the legal nature of the official positions
of the courts and the individual federal
executive bodies
Any “dialogue” with the law, any implementation of law, and especially such form as the application of the law, assumes clarification of legal requirements and permissions. As a rule, in this situation special clarifications of legal acts help, which
are given formally and informally. Both clarification of the requirements of the rules as an internal
intellectual process, and an explanation of them as
an expression outside personal conclusions often
combine one concept – interpretation of law
[4, p. 392]. On the subject of clarification of a legal
act normally distinguished on formal and informal
interpretation. At the same time under the official
interpretation we mean the interpretation, which is
given by the competent authorities and officials and
is legally binding for all concerned, it causes certain
consequences. Informal interpretation comes from
entities whose activities are not official, state, and
therefore, it has no legal force and does not imply
legal consequences. An important feature of this
interpretation is that it does not involve power, coercion, punishment. Any sanctions are excluded
here [5, pp. 356–357].
In the literature, there are several classifications of official interpretation. Here is just one of
the variants of such a classification: official interpretation is divided into normative (general) and
causal (individual), authentic (author) and legal (authorized, delegated); judicial [5, p. 356].
In this connection, the judicial interpretation in
the form of the Supreme Court’s judgments can be
seen as an act of formal normative interpretation
and legal positions, which are set out in other
judgments, – as acts of the official casual interpretation. However, in dealing with disputes legal
practitioners and researchers often take into account
the entire array of law practice that has developed
on this issue.

1

Decree of the Thirteenth Arbitration Court of Appeal on
05.12.2013 in case No. A26-3198 / 2013, Decree of the Federal
Arbitration Court of the Volga district from 25/04/2014

No. A72-13400/2013 [Electronic resource]. Access from the
Reference and Legal System “ConsultantPlus”.
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The explanations of federal authorities (in the
forms of official letters, information, answers to
questions, etc.) according to the classification
above can be attributed to the official authentic interpretation, if such explanations are their own
normative legal acts or to legal interpretation, if
such a right is delegated to them.
For example, paragraph 5.16 of the Regulation
on the Ministry of Labor and Social Protection of
the Russian Federation approved by the Russian
Federation Government Decree on 19.06.2012
№ 610 (hereinafter – the Regulation on the Ministry of Labor)1 provides that the Ministry of Labor
provides clarifications on the issues within its competence, in cases provided by the legislation of the
Russian Federation. According points 5.2.140,
5.2.12 of the Regulations on the Ministry of Labor,
it has the power to give clarifications on issues related to the application of specific federal laws and
regulations of the Russian Government.
According to Clause 5.5.4 of the Regulations
on the Federal Service for Labor and Employment,
approved by the Russian Federation Government
Decree on 30.06.2004 № 324 (hereinafter – the
Regulations on Labor Service)2, this authority inform and consult employers and workers on the
enforcement of labor laws and normative legal acts
containing norms of labor law.
The right to give written explanations to the tax
authorities, taxpayers, payers of fees and tax agents on
the application of the Russian legislation on taxes and
fees granted to the Ministry of Finance on the basis of
point 1 of Article 34.2 of the Russian Tax Code3.
The Federal Tax Service of Russia has the right
to give legal entities and natural persons explanations
on issues falling within the established field of activity according to para. 6.3. of The Provisions of the
Federal Tax Service, approved by the Russian Federation Government Decree on 30.09.2004 № 5064.

Thus, it is possible to agree with the proposition that all public authorities, which is responsible
for bringing the legal regulations in the life may be
the subjects of official inauthentic interpretation.
The terms of these bodies is quite wide. Legal validity interpretation acts of various authorities varies. They are mandatory to use, if they are not in
contrary to the requirements of other legal regulations, if the interpretation of the subordinate body
corresponds to the explanations on the same matter,
given by these higher authorities. In other words,
the legal force of expository statutes is determined
by their place in the mechanism of legal regulation
and corresponds to the force of other provisions
emanating from any authority [4, p. 401].
What is the legal validity of such clarifications
of the federal authorities? Part of the answer to this
question is contained in the clarification of these
bodies themselves. For example, in a letter from the
Russian Federal Tax Service on 31.01.2014 № CA4-14/16455 states that the legal positions in the
sphere of state registration of legal entities and individual entrepreneurs (including on remote workers-managers), as set out in this letter, subject to the
application of the territorial tax authorities in the
exercise of the functions of state registration, as
well as the bringing to the privies. Thus, these explanations are mandatory as a minimum for the territorial bodies of the Federal Tax Service of Russia.
In the Ministry of Finance letters6 we can find
a reservation that such a letter “does not contain
any legal norms, it does not specify the regulatory
requirements and it is not a normative legal act.
Written explanation of the Ministry of Finance on
the questions of application of the legislation of the
Russian Federation on taxes and levies aimed taxpayer and (or) tax agents are informative and explanatory nature and do not prevent taxpayers, tax
authorities and tax agents use norms of the Russian
legislation on taxes and duties within the meaning
of other than the interpretations set out in this letter”. In other words, it highlights the informative
nature of such explanations.

1

On approval of the Statute about Ministry of Labor and Social Protection of the Russian Federation: Russian Federation
Government Decree on 19.06.2012 No. 610 (as amended on
January 16, 2016.) // Coll. Rus. Fed. legislation. 25.06.2012.
No. 26, Art. 3528.
2
On approval of the Statute about the Federal Service for Labor and Employment: Russian Federation Government Decree
on 30.06.2004 No. 324 (as amended on December 25, 2015.) //
Coll. Rus. Fed. legislation 12.07.2004. No. 28, Art. 2901.
3
Tax Code of the Russian Federation (Part One): Federal Law
on 31.07.1998 No. 146-FZ (as amended on 5 April 2016.) //
Coll. Rus. Fed. legislation. 05.12.1994. No. 32, Art. 3301.
4
On approval of the Federal Tax Service: Decree of the Russian Government dated 30.09.2004 No. 506 (as amended on
February 5, 2016) // Coll. Rus. Fed. legislation. 04.10.2004.
No. 40, Art. 3961.

5

Letter of Russian Federal Tax Service on 31.01.2014 No. SA4-14/1645 [Electronic resource]. Access from the Reference
and Legal System “ConsultantPlus” (accessed 09.04.2016).
6
For example, letters on 04.08.2015 No. 03-04-06 / 44857 on
the question of taxation of personal income tax revenues of the
citizen of the Republic of Belarus, performing remote work
outside of the Russian Federation; on 16.10.2015 No. 03-04-06
/ 59439 on the question of the personal income tax on income
of a staff member working remotely in the Republic of Moldova. [Electronic resource]. Access from the Reference and Legal
System “ConsultantPlus” (accessed 09.04.2016).
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In the Labor Service letters (for example, a letter on 20.11.2015 № 2628-6-1 “On working conditions in the workplace”)1 , sometimes also indicated
that the letter is not a normative legal act.
The Appeals definition of Penza Regional Court
on 17.07.2012 in case № 33-16792 provides the following assessment of the Labor Service letters, “the
letters of the Federal Labor and Employment Service
does not give rise to legal consequences for an indefinite number of persons and the court is not bound
when making decisions by the opinion of any person
and organizations”. However, we can’t say that this
attitude is common in judicial practice.
Thus, we can draw the following conclusions.
Firstly, an explanation as well as work on informing and consulting, are carried out by federal authorities in the framework of their competence,
which gives explanations the nature of the official
interpretation. It is obvious that the legal positions
of the federal executive bodies in order to create
uniform practices are used by the downstream or
subordinate public authorities in their activities. At
the same time, the obligation of these explanations
for an indefinite number of persons does not arise
from the legislation and other normative legal acts.
Secondly, the role of such clarifications of the
federal authorities seems to us, first of all, is to help
individuals and organizations to understand the
content of the rule of law and form their own legal
position. However, this does not exclude the fact
that citizens, organizations and other public bodies
may have their understanding of legal acts, which
in cases of disputes will be announced in court.
Regarding the value of the legal positions of the
Ministry of Labor we must also note the following.
According to para. 1 of the Regulation on the Ministry of Labor this authority is a federal body of executive authority responsible for the development and
implementation of state policy and normative legal
regulation, including the field of demography, labor,
quality of life and income, pay, conditions and labor
protection, social partnership and labor relations.
The competence of the Ministry of Labor is also the introduction to the Government draft federal
laws, normative legal acts of the President of the
Russian Federation and the Government and other

documents that require the Russian Federation Government decision on matters relating to the installed
purview of Ministry of Labor and to the competence
of the subordinated to it Labor Service (point 5.1 of
the Ministry of Labor Regulation). It is worth noting
that the Russian Federation Government was the
subject of the legislative initiative on the bill
№ 88331-6 “On Amendments to Certain Acts of the
Russian Federation (about the peculiarities of legal
regulation of the work of employees performing
work outside the employer’s location)”3.
Thus, the legal positions of the Ministry of Labor are of particular interest because the body has a
direct impact on the formation of the labor legislation and subordinate legislation in the sphere of
Labor, including in the field of remote work.
Next, consider some of the legal positions of
the federal executive bodies and judicial authorities
on various aspects of the employment contract on
the remote work.
Conclusion of an employment contract
on the remote work
The Ministry of Labor received a complaint
concerning the calculation of insurance contributions
to state extra-budgetary funds for payment to be
made in favor of the citizen of Ukraine who has concluded an employment contract on the remote work.
Under the agreement, it was assumed that labor duties the worker will perform in the territory of
Ukraine. In the Labor Ministry letter on 07.08.2015
№ 17-3 / B-4104 with references to Art. 13, 312.3 of
the Labor Code of the Russian Federation (hereinafter – the Labor Code)5 concluded: ensuring by the
employer safe working conditions for remote workers working outside the Russian Federation, is not
possible. Therefore, the Labor Code does not provide the possibility to conclude an employment contract on the remote work with a foreign citizen performing job duties outside Russia. Cooperation with
such foreign citizens should be carried out within the
framework of a civil contract. Its payouts will not be
a subject of insurance contributions.
3

On the Amendments to certain Acts of the Russian Federation
(about the peculiarities of the legal regulation of workers performing work outside the employer’s location): Bill
No. 88331-6 [Electronic resource]. Access from the Automated
System for ensuring legislative activity.
4
A letter of the Ministry of Labor on 07.08.2015 No. 17-3 / B410 [Electronic resource]. Access from the Reference and Legal System “ConsultantPlus”.
5
The Labor Code of the Russian Federation: the Federal Law
of on 30.12.2001 No. 197-FZ (As amended on 30.12.2015)
[Electronic resource]. Access from the Reference and Legal
System “ConsultantPlus”.

1

On the working conditions at the workplace: Russian Labor
Service Letter on 20.11.2015 No. 2628-6-1 [Electronic resource]. Access from the Reference and Legal System “ConsultantPlus”.
2
Appeals definition of the Penza regional court on 17.07.2012
on the case No. 33-1679 [Electronic resource]. Access from the
Reference and Legal System “ConsultantPlus”.
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It seems that a similar position Ministry of Labor will follow in respect of stateless persons. From
an economic perspective for the employer such a
decision can be beneficial and convenient. But from
a legal point of view, questions remain.
The main argument, which uses the Labor
Ministry – the impossibility for the employer to
provide a safe working conditions worker and safety and health of remote workers in another country.
It does not take into account that the obligation of
the employer to ensure safe working conditions to
remote workers, in principle, limited. According to
Art. 312.3 of the Labor Code the employer is
obliged to carry out an investigation and registration of accidents and occupational diseases; comply
with the instructions of officials of the Federal Labor Inspectorate and its territorial bodies; implement compulsory social insurance against industrial
accidents and occupational diseases. According to
some scientists, many of the duties of the employer
in the field of occupational safety and health objectively can not be made by him, such as monitoring
the state of working conditions in the workplace,
prevention of emergency situations. Therefore, the
employee himself must take care of the security of
their employment [3].
Following the logic of the Labor Ministry, the
Russian employers should not conclude an employment contract on the remote work with the
Russian citizens living abroad, because for the Russian employer is just also difficult to provide them
with a safe working conditions in the territory of
another state. However, in this case the Ministry of
Labor explained that for Russian citizens, regardless of their location no limits are provided. That’s
why it is possible to employ remotely Russian citizens living abroad [2]1.

It seems that the problem of creating a safe
working conditions for remote workers in another
state is still not a key argument. The more interesting question is the issue of the relationship of Chapter 49.1 of the Labor Code and the special rules on
the legal status of foreign citizens at the intersection
of administrative and labor law. Legal regulation of
the workers who are foreign citizens or stateless
persons, in the national legislation generally provides chapter 50.1 of the Labor Code, and Articles
13, 13.1 of the Federal Law of 25.07.2002 № 115FZ “On the Legal Status of Foreign Citizens in the
Russian Federation”2.
However, to the general rule may be set exceptions. For example, the Presidential Decree on
11.28.2015 № 583 “On measures to ensure the protection of the Russian Federation’s national security
and citizens of the Russian Federation from criminal and other illegal actions and on the application
of special economic measures against the Republic
of Turkey” in the number of such measures is indicated ban for employers , customers of works (services) who are not included in the list defined by
the Government of the Russian Federation, to attract since the 1 January 2016 to work workers
from among the Turkish Republic citizens who are
not in labor and (or ) civil relations with these employers, customers of works (services) as on the
31 December, 20153. We believe that this prohibition fully extends to the labor relations in the field
of remote work.
It is important to take into account the international treaties of the Russian Federation. For example, the labor activity of workers of the Member
States of the Eurasian Economic Union is governed
by Art. 97 of the Treaty on the Eurasian Economic
Union (signed in Astana, 05.29.2014)4. Point 1 of
this Article provides for the right of employers and
(or) customers of works (services) of a Member
State to involve in the implementation of labor activity workers of Member States without regard to

1

In the context of this perspective noteworthy letters of the Ministry of Finance on the issue of taxation of personal income tax
incomes of natural persons – foreign citizens who have concluded with Russian organizations employment contracts on the remote work and perform the above work outside the Russian Federation in their country. Explanations were given in respect of the
citizens of Moldova, Belarus, Ukraine, a resident of Germany.
Pointing, in particular, that the income of individuals who are not
tax residents of the Russian Federation, as a consideration for the
performance of labor duties outside the Russian Federation shall
not be subject to tax on income of natural persons, the Ministry
of Finance, apparently, does not question the validity of contracts
on the remote work with foreign citizens. Letters of the Ministry
of Finance on 16.10.2015 No. 03-04-06/59439, on 15.07.2015
No. 03-04-06/40525, on 04.08.2015 No. 03-04-06/44857, on
04.08.2015 No. 03-04-06/44849, on 04.08.2015 No. 03-0406/44852, on 04.08.2015 No. 03-04-06/44855, on 16.10.2014
No. 03-04-06/52135 [Electronic resource]. Access from the Reference and Legal System “ConsultantPlus”.

2

On the Legal Status of Foreign Citizens in the Russian Federation: the Federal Law on 25.07.2002 No. 115-FZ [Electronic
resource]. Access from the Reference and Legal System “ConsultantPlus”.
3
On measures to ensure the national security of the Russian
Federation and the protection of Russian citizens from criminal
and other illegal actions and the application of special economic measures against the Republic of Turkey: Presidential Decree on 28.11.2015 № 583 [Electronic resource]. Access from
the Reference and Legal System “ConsultantPlus.
4
Treaty on the Eurasian Economic Union (signed in Astana on
29.05.2014) [Electronic resource]. Access from the Reference
and Legal System “ConsultantPlus”.
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limitations on the protection of the national labor
market. At the same time the workers of the Member States are not required to obtain a permit for
carrying out work in the State of employment.
However, analysis of the rules about the specific features of the conclusion of employment contract, temporary transfer, suspension from work,
termination of employment contracts with foreign
citizens and stateless persons shows that under Russian law the legal regulation of labor of this category of workers is aimed at those who work on the
territory of the Russian Federation. Apparently, on
this basis, Ministry of Labor believes that the involvement of foreigners in work is carried out only
after crossing a border by them and obtaining permits to work, so it is impossible to conclude an employment contract on the remote work with foreigners living in another state.
It seems, however, that this is a restrictive interpretation of the law, because the chapter 50.1 of the
Labor Code does not contain a prohibition on attracting foreigners to work under the conditions of the
contract on the remote work, and the chapter 49.1. of
the Labor Code does not contain provisions restricting the attraction to the remote work of foreigners
and persons without citizenship. We believe that the
prohibition of remote work for foreigners living outside the country, restricts the freedom of the remote
labor relations, does not corresponds to the objectives of chapter 49 of the Labor Code and significantly reduces the advantages of remote work.

Ministry of Finance in a letter on 01.08.2013 № 0303-06/0978, pointed out that from the definition of a
remote work given in Article 312.1 of the Labor
Code follows that the employee’s permanent place of
work is his location2. At the same time the Labor
Code does not contain the legal definition of the
place of work. This term is used in the code in different meanings: as a synonym for the position occupied
by the employee, as an indication of an employer and
as the place of performance of his labor function.
In our opinion, the condition of the place of
work for the employment contract on the remote
work loses its constitutive importance in connection
with the impossibility (and the absence of unnecessarily) for the employer to monitor the actual location of the remote work, and also with the interaction of a remote worker and his employer through
information and communication network – Internet.
[1, p. 91]. However, in some cases it can (and
should) be indicated in the employment contract
with a remote worker.
For example, if a remote worker works on the
territory of the Russian Federation with the established regional coefficients to wages. Obviously,
the employer must pay such worker wages and social security benefits taking into account these factors, even if the employer is situated in the “normal” area. In this case, it seems justified the fixation of the place of work in the employment contract on the remote work. Moreover, if the employment contract is not designated “north” place
of work, the Social Insurance Fund, when checking
the correctness of accrual by the insurant benefits
for temporary disability, will not adopt to offset the
amount of payments, increased by the regional coefficient. We add that the fixing of the “northern”
place of work, the remote worker has a right to extra leave with certain duration, travel expenses to
the place of rest and back in the normal order.
If an employer wants to “insure” themselves
against moving of the worker to the territory,
where he could live and receive benefits and compensation that are different from the standard, the
employment contract on the remote work must
specify that the work is carried out by remote
worker in the territory of the Russian Federation
(other countries), with the except in certain areas.

The conditions of the employment
contract on remote work
In a letter of Labor Service on 10.7.2013
№ SG/8960-6-1 “About the determination of the
workplace”1 indicated that the contract on the remote work should contain information on the place
of work, in which the remote worker directly performs duties assigned to him by the employment
contract. The letter contains a link to the general
rule: part 1 Art. 57 of the Labor Code, which fixes
the condition of the work place as mandatory.
However, one of the main characteristics of the
employment contract on the remote work is the fulfillment of employee his labor function out of the
place of the employer location.
In fact, the place of labor activity of the remote
worker can be anywhere, including work at home.

2

Letter of Ministry of Finance on 01.08.2013 No. 03-0306/30978 // Wages: acts and comments to the accountant. 2013. No. 10. [Electronic resource]. Access from the
Reference and Legal System “ConsultantPlus” (accessed
09.04.2016).

1

About the determination of the workplace: Russian
Labor Service Letter on 07.10.2013 No. PG/8960-6-1
[Electronic resource]. Access from the Reference and
Legal System “ConsultantPlus” (accessed 09.04.2016).

222

Remote Work in Russia: Issues of Law Enforcement

Violation of this provision will be provided as the
basis for the termination of the employment contract on the remote work.
Secondly, the condition of the place of work
gains value if the remote worker’s performing of
labor function is connected with the necessity of
sending on mission (including sending to the location of the employer organization). In this regard,
the Ministry of Finance has a noteworthy legal position according to which, in case of sending on
mission the employee performing the work remotely, on a mission outside the place of his permanent
work specified in the employment contract, to the
amounts of travel reimbursement apply rules of
point 3. Art. 217 of the Tax Code (Ministry of Finance letter on 01.08.2013 № 03-03-06/30978)1.
Thirdly, the condition of the place of work is
important in deciding whether to maintain the employee’s right to receive child care allowance for
children aged under 1,5 years old. According to
Art. 11.1 of the Federal Law № 255-FZ “On Compulsory Social Insurance for Temporary Disability and Cases Related to Maternity”2 right to this
allowance is maintained when a person who is on
leave for childcare, working part-time or at home
and continues to care of the child.
Federal Arbitration Court of the Ural District
in this regard pointed out that the current labor law
requires freedom of the parties to establish homebased forms of organization of the labor process;
the possibility of its organization is determined by
the employer, taking into account economic feasibility and the real possibility of the work at home.
At the same time, labor legislation contains no restrictions on the number of persons who can work
at home. The Court rejected the argument of the
territorial body of Social Insurance Fund of Russia
that working at home has to be connected only with
material production3. Despite the fact that this decision was taken by the court even before the intro-

duction of the Labor Code chapter on remote work,
it retains its value.
At the same time, the right to receive child care
allowance can not be extended “by default” to all
remote workers, combining work and care of a
child aged under 1,5 years old. According to the
provisions of Chapter 49.1 of the Labor Code remote worker has the right to independently determine the mode of his working time, and the employer is usually restricted in the ability to control
the place of work and the worker’s movements during the working day.
So, in order to preserve the right to child care
allowance for children aged under 1,5 years old, the
place of fulfillment of worker his labor function (at
home) should be specified in the employment contract and working hours and periods of rest time for
workers should be stipulated. To reduce working
hours when working at home is not required.
Termination of the employment contract
on the remote work
One of the most “flexible” rules on remote
work in the Labor Code should be recognized the
norm of Art. 312.5, according to which the termination of the employment contract on the remote
work by the employer must be made on the
grounds stipulated by the employment contract.
On the one hand, it gives freedom to the employer
in the formulation of such grounds and the possibility at any time without any problems, “leave” a
remote worker. On the other hand, it seems that
such grounds must have at least nondiscriminatory character and follow from the special nature of remote work.
Judicial practice shows that debates about dismissal on such “contractual” reasons already take
place. Thus, the Appellate decision of Moscow City
Court on 01.20.2015 in case № 33-1146 / 20154,
states that the remote worker (the plaintiff) was
employed by the company “Biocodex” (the defendant) from 21.11.2012 and worked as regional manager in a separate unit in Kazan on the basis of an
employment contract signed 21.11.2012 and the
order № 058 on 21.11.2012. An additional agreement between the parties on 01.10.2013 to the employment contract adopted a new version of an employment contract without changing the labor function due to organizational changes in the working

1

Letter of Ministry of Finance on 01.08.2013 No. 03-0306/30978 [Electronic resource]. URL: http://www.glavbukh.ru/
npd/edoc/97_46842 (accessed 04.09.2016).
2
On compulsory social insurance for temporary disability and
cases related to maternity: Federal Law on 29.12.2006
No. 255-FZ (As amended on March 9, 2016.) // Coll. Rus. Fed.
legislation. 01.01.2007. No. 1 (part 1.), Art. 18.
3
According to the materials of the case, the employee was
allowed to perform the duties of Chief of Staff on conditions of
work at home with the establishment of the operating mode,
preserving the right to receive a child care allowance for children aged under 1,5 years old. Decree of the Federal Arbitration Court of the Ural District on 13.03.2012, № F09-1216 /
12. [Electronic resource]. Access from the Reference and Legal
System “ConsultantPlus”.

4

Appeals definition of the Moscow City Court on 20.01.2015
in the case No. 33-1146 / 2015 [Electronic resource]. Access
from the Reference and Legal System “ConsultantPlus”.
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conditions pursuant to Art. 74 of the Labor Code. In
accordance with point 6.5.3. of this edition of the
employment contract could be terminated by the
employer on the grounds provided by the Labor
Code, as well as at any time in connection with the
inconvenience of further cooperation or in connection with production necessity.
According to the order of the defendant to the
plaintiff since 12.01.2013 has been transferred to
remote workers office for the position of Regional
Sales Director in Rostov-on-Don. By the order on
20.05.2014 plaintiff was dismissed 30.05.2014 by
the employer on the basis of point 14, Art. 81 of the
Labor Code and Art. 312.5 of the Labor Code in
connection with the inconvenience of further cooperation, as well as in accordance with the production
necessity determined by the employer. Unfortunately, in the present case, the Court did not give a legal
assessment of the contractual grounds of dismissal,
as the term to appeal has been missed by the plaintiff
(Art. 392 of the Labor Code), as was claimed by the
respondent. Meanwhile, the situation indicates that it
is important not only to formulate adequate grounds
for termination of the employment contract, but also
to provide for the terms of notice on these grounds.
The duty of recognition for all workers the right for a
reasonable period of notice for termination of their
employment, proclaimed in paragraph 4 of Art. 4 of
the European Social Charter, should cover also remote workers. The phrase “at any time” in the text of
the considered contract is clearly violates this right.
We believe that the “reasonable period of notice” or
ways of their definitions should be provided by
Art. 312.5 of the Labor Code.
Another example of judicial practice demonstrates the importance of proper formation of the
employment contract with a remote worker under
the threat of impossibility for an employer to terminate the contract on the grounds specified in this
agreement (Appeals definition of the Kurgan Regional Court on 11.06.2015 in case № 1534/2015)1.
From the case materials we see that the remote
worker (the plaintiff) worked in the company “Data
Center” (the defendant) in the group of adding
headings on the position of content manager. According to the employment contract employee’s
place of work was out of the employer’s location.
Work under this contract was a remote work, it
could be paired with business trips in Russia and
abroad. This employment contract did not contain

the signature of the plaintiff and there were no
plaintiff’s data on familiarization with the order on
hiring of an employee in the case file. With the
consent of the defendant the plaintiff worked in the
Kingdom of Cambodia. The plaintiff was dismissed
from his position, the employment contract with
him was terminated on the basis of Art. 312.5 of the
Labor Code in connection with the employer’s lack
of a sufficient amount of work.
The first-instance court restored the employee
in the previous position. The Court of Appeal, affirming the illegality of the dismissal of an employee, made important from our point of view, conclusion: the basis of the termination of an employment
contract on the remote work by the employer stated
in this contract, in particular, in the conditions of
absence of the sufficient work, if there is no worker’s signatures on the employment contract is inconsistent, because an unsigned employment contract can not be accepted as proof of the employer’s
right to its cancellation on the grounds specified in
this contract.
Interesting to learn the judgment of the Court
of Appeal on the illegality of recovery in favor of
the worker the amount of money spent by him on
his return from the Kingdom of Cambodia. Court of
Appeal upheld the trial court’s position that such
funds are damage caused by the employee and the
need to return to the plaintiff of the Kingdom of
Cambodia to the mound. Based on Art. 232, 233 of
the Labor Code, the appellate court pointed out:
during the trial the plaintiff has not presented evidence to support the existence of an agreement
reached between him and the defendant, about the
necessity of fulfillment of labor duties in the Kingdom of Cambodia. Labor activity of the plaintiff is
remote and can be carried anywhere. There is no
evidence of the culpable wrongdoing of the employer who caused damage to the plaintiff which
was expressed in the production of expenses associated with the return from the Kingdom of Cambodia to Kurgan.
Conclusions
1. Explanations that are contained in the letters of the federal authorities, issued on matters
within their competence, may be regarded as an
official inauthentic interpretation, which helps law
enforcers understand the content of the right, but
are not legally binding for them.
2. Critically evaluated the Ministry of Labor’s
position on the impossibility of conclusion of a
contract on the remote work with a foreign worker.
This interpretation is not supported by sufficient

1

Appeals definition of the Kurgan Regional Court on 11.06.
2015 in the case № 1534/2015 [Electronic resource]. Access
from the Reference and Legal System “ConsultantPlus”.
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arguments, restricts the freedom of parties of the
employment contract and reduces the benefits of
remote work.
3. Explanations of the Labor Agency that the
agreement on remote work should indicate the
place of work, is valid for cases where remote
workers provide additional guarantees on wages or
social insurance. This condition is not mandatory
for the parties in the other cases.
4. Legal practice on the termination of the
employment contract on the remote work has only
started to form, but an important position has already been designated: the establishment of additional contract termination reason by the employer
must be agreed by the parties, which is confirmed
by the signature of the worker. Without the signature the contract can not be accepted as proof of the
employer ’s right to its cancellation on additional
grounds specified in the contract.
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Introduction: the article deals with the issues of appealing against rulings of Chinese
people’s courts on refusal of recognition and enforcement of foreign arbitral awards.
Purpose: to systemize the existing problems of these appeals. The objectives of the article are
as follows: to analyze the issues of appealing against rulings of Chinese people’s courts on
refusal of recognition and enforcement of foreign arbitral awards, to reveal gaps in the PRC
legislation in this sphere, to make a comparison with the relevant legislation of Russia, as
well as to suggest the ways to fill the gaps and improve the legislation of the PRC.
Methods: the study is based on general scientific methods (analysis, induction and deduction,
and others) and a specific scientific method (legal comparative method). Conclusions and results: the right to appeal against court rulings is a crucial guarantee for protection of rights
and interests of legal persons as well as individuals in order to fairly decide a controversy.
The PRC legislation does not clearly regulate the procedure for recognition and enforcement
of foreign arbitral awards in whole, as well as in part of issues related to appealing against
decisions of the PRC People’s Courts in respect to refusal of the abovementioned recognition
and enforcement. The “preliminary report” system, introduced in the PRC in 1995, to some
extent replaced the procedure of appealing against People’s Court rulings on the said category of cases. However, this system has the following problems: 1. the trial of such cases passes
through three instances, contradicting Chinese legislation, where only two instances are officially applied; 2. the principle of exclusive jurisdiction is violated; 3. the principle of court’s
independence is abused. In comparison with the PRC, the Russian legislation in this sphere
got more specific development, in particular cassational procedure grants the right to appeal.
Therefore, the “preliminary report” system is outdated and has a transitional character.
Thus, in order to strengthen the position of arbitration as a way to settle disputes, it is necessary to prepare and conduct the relevant reform of the PRC’s legislation.
Keywords: foreign arbitral award; recognition, enforcement; New York Convention;
Supreme People’s Court; notice; intermediate people’s court; Chinese People’s Сourt rulings;
refusal of recognition and enforcement of foreign arbitral awards

© Baymukhametov R. M., 2016

226

Features of the System of Appealing Against Chinese People’s Courts Rulings…

Information in Russian
ОСОБЕННОСТИ СИСТЕМЫ ОБЖАЛОВАНИЯ ОПРЕДЕЛЕНИЙ
НАРОДНЫХ СУДОВ КНР ОБ ОТКАЗЕ В ПРИЗНАНИИ И ПРИВЕДЕНИИ
В ИСПОЛНЕНИЕ ИНОСТРАННЫХ АРБИТРАЖНЫХ РЕШЕНИЙ
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Введение: в статье рассматриваются проблемы обжалования определений народных судов КНР об отказе в признании и приведении в исполнение иностранных арбитражных решений. Цель: систематизировать существующие проблемы обжалования
определений народных судов КНР об отказе в признании и приведении в исполнение иностранных арбитражных решений. Задачи: проанализировать проблемы обжалования
определений народных судов КНР об отказе в признании и приведении в исполнение иностранных арбитражных решений, установить пробелы в законодательстве КНР в данной сфере, провести сравнение с законодательством РФ, а также предложить пути
восполнения таких пробелов и совершенствования законодательства КНР. Методы: в
статье использованы общенаучные методы (анализ, индукция, дедукция и другие), а
также частнонаучный метод (сравнительно-правовой). Выводы: право на обжалование
судебных актов представляет собой важную гарантию защиты прав и интересов как
юридических, так и физических лиц в части справедливого решения возникшего спора.
Законодательство КНР нечетко регламентирует как процедуру признания и приведения
в исполнение иностранных арбитражных решений на территории КНР в целом, так и
вопросы обжалования определений народных судов КНР в отношении отказа в таком
признании и приведении в исполнение. Система «предварительного доклада», введенная в
КНР в 1995 г., в определенной степени заменила процедуру обжалования определений
народных судов по вышеуказанным категориям дел. Однако у данной системы существуют следующие проблемы: 1) рассмотрение указанных категорий дел проходит через
три судебные инстанции, что противоречит законодательству Китая, где применяется
система рассмотрения дел только в двух инстанциях; 2) нарушается принцип родовой
подсудности; 3) нарушается принцип независимости народных судов при рассмотрении
дел. В отличие от КНР законодательство РФ в области данных категорий дел получило
более детальное развитие, в частности кассационный порядок предоставляет право на
обжалование. Следовательно, система «предварительного доклада» является устаревшей и имеет переходный характер. Поэтому в целях укрепления положения арбитража
как способа разрешения споров необходимо подготовить и провести реформу законодательства КНР.
Ключевые слова: иностранное арбитражное решение; признание; приведение в исполнение; Нью-Йоркская
конвенция; Верховный Народный Суд; уведомление; народный суд средней ступени; определение народных
судов КНР; отказ в признании и приведении в исполнение иностранных арбитражных решений

paid to the procedure of recognition and enforcement of foreign arbitral awards.
With weak poorly developed and legislatively
regulated system of recognition and enforcement
of foreign arbitral awards, the appeal itself as well
as application of arbitration to protect violated

Introduction
At the present due to conditions of development, support and provision of guarantees to the
international arbitration as a form to resolve the
disputes with foreign element, great attention is
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rights and interests of the participants of the process becomes a great challenge.
In this article the author opens and analyzes
one of the key moments of the procedure of recognition and enforcement of foreign arbitral awards
in China – the right of the participants to appeal
against Chinese People’s Сourt rulings for the cases of refusal of such recognition.
The right to appeal is a procedural right
granted by the law to the civil procedure participants, who disagree with the decision and the ruling of the Court of Original Jurisdiction, to appeal
to a higher court for review within reasonable period of time.
As a general approach, the ruling of the Chinese People’s Court refers to the form of a judicial
act, which is imposed by the Chinese People’s
Court on issues requiring resolution during the trial, but that does not solve the case per se.

9) cancelation or refusal to execute the arbitral
award;
10) refusal to execute the debt obligation document justified by a notary office and providing obligatory execution;
11) in other cases needed the issue of the ruling.
The ruling issued under the paragraphs 1, 2,
and 3, mentioned above, can become a matter of
appeal1.
In 1987 The Supreme Chinese People’s Court
published the Notice on Implementing the convention on the Recognition and Enforcement of Foreign
Arbitral Awards (hereinafter – Notice)2. It stipulates
that a competent Chinese People’s Court must check
the circumstances provided by the New York Convention as of June 10, 1958, on the Recognition and
Enforcement of Foreign Arbitral Awards (hereinafter – New York Convention)3, after acceptance of
claims for recognition and enforcement of foreign
arbitral award, a people’s court must admit the legal
value of a foreign arbitral award and enforce it according to the procedure provided by PRC law except by the circumstances listed in paragraphs 1, 2
of Article 5 of New York Convention.
Upon determining one of the abovementioned
circumstances, the Chinese People’s Court imposes
a ruling of refusal of recognition and enforcement of
foreign arbitral awards. Thus, the Supreme Chinese
People’s Court hasn’t settled the provisions on appeals against rulings of Chinese People’s Courts to
refuse recognition and enforcement of foreign arbitral awards.
However, after a more detailed analysis of Chinese legislation, there can be made an assumption
about the absence of sufficient grounds for the ban
to appeal against the rulings of Chinese People’s
Courts to refuse recognition and enforcement of foreign arbitral awards.
The PRC CPC does not define clearly the possibility of appeal the Chinese People’s Court rulings in respect of namely the cases of recognition
and enforcement of foreign arbitral awards, as Article 154 of PRC CPC does not permit to submit
the appeals for the cases of refusal to execute the
arbitral awards, and it does not determine whether

The existing system of appeal against
the Chinese People’s Сourt rulings
for refusal of recognition and enforcement
of foreign arbitral awards
It’s necessary to notice in the beginning that at
the present there are no provisions exist for the appeal system alone for Chinese People’s Court rulings for recognition and enforcement of foreign
arbitral awards or for refusal of their recognition
and enforcement in the PRC. This judicial document is issued by Chinese People’s Court of First
Jurisdiction and appears to be a stable one.
The ban to receive the claims for appeal
against the abovementioned Chinese People’s
Court rulings contains the following substrata.
According to Article 154 of the PRC Civil
Procedure Code as of April 9, 1991, with amendment as of August 31, 2012, (hereinafter – PRC
CPC) a ruling is issued in cases of:
1) refusal to receive the legal claim;
2) objections regarding subject–matter jurisdiction;
3) return of the legal claim;
4) interim measures and provisional executions;
5) receive or non-receive of refusal from the
legal claim;
6) suspension or termination of proceedings on
the case;
7) writ of errors for court awards;
8) suspension or termination of executive proceeding;

1

Available at: http://www.pkulaw.cn/fulltext_form.aspx?Db=
chl&Gid=183386&keyword=%E8%AF%89%E8%AE%BC%E
6%B3%95&EncodingName=&Search_Mode=accurate (accessed
13.09.2015).
2
Available at: http://vip.chinalawinfo.com/newlaw2002/slc/slc.
asp?db=chl&gid=3255 (accessed 13.09.2015).
3
Available at: http://www.uncitral.org/pdf/1958NYConvention.pdf (accessed 13.09.2015).
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it is possible to ban the submission of appeals in
cases involving the recognition of foreign arbitral
awards.
The PRC CPC contains only Article 283 related to the recognition and enforcement of foreign arbitral awards in China: “...the recognition
and enforcement of foreign arbitral awards in
China is carried out by direct submission by the
party itself of the claim to the Intermediate People’s Court at the area of residence (location) of
the debtor or the area of his property, and the
People’s Court shall decide on the recognition and
enforcement of a foreign arbitral award in accordance with the international agreements, signed by
the PRC or in which it is involved, or on the basis
of reciprocity”.
In this article PRC CPC does not provide a
clear rule whether it is allowed or not to appeal
against a ruling on refusal to recognize foreign arbitral awards, as well as it does not provide possible legal actions in case of failure to submit appeals. Therefore, there appear certain doubts about
the application of the provisions of Article 154 of
PRC CPC for the ban to appeal against the Chinese
People’s Courts rulings to refuse the enforcement
of arbitral awards for the rulings related to the
recognition of foreign arbitral awards.
In order to fill some gap appeared regarding
the interpretation of the provisions of Article 154
of PRC CPC, the Supreme Chinese People’s
Court has issued several Clarifications on individual cases of appeal against People’s Courts
rulings, namely:
1. June 26, 1996, Clarifications On the People’s Courts’ Refusal to Receive for Consideration
the Cases of Disagreement and Revision of Rulings
about Refusal to Enforce Arbitral Awards of the
Supreme People’s Court of China 1.
2. April 23, 1997, Clarifications On the Matters of Appeal against People’s Courts Rulings of
Cancelation of Arbitral Awards or Refusal to Receive the Claims, of the Supreme People’s Court of
China2.
3. February 11, 1999, Clarifications On the
Matters of Receive Claims by People’s Courts for
Revision of Chinese People’s Courts Rulings Regarding Cancelation of Arbitral Awards, of the Supreme People’s Court of China3.

But according to the abovementioned acts of
the Supreme Chinese People’s Court the matters of
appeal against people’s courts’ rulings regarding the
refusal to recognize arbitral awards have not received clarification.
“Preliminary Report” System
and its Comparative Legal Analysis
with the existing system
of the Russian Federation
At the moment the system of “preliminary report” regarding the cases of refusal of recognition
and enforcement of foreign arbitral awards is a
unique system of appeal against the Chinese People’s Courts rulings on the recognition and enforcement of foreign arbitral awards [3, p. 53]. It
was implemented by the Supreme Chinese People’s Court Notification On Consideration of the
People’s Courts Matters Related to Foreign Arbitration, and Foreign-related Arbitration, as of August 28, 19954.
Under this system, if the Intermediate People’s
Court of the PRC after receive for consideration a
case of recognition and enforcement of foreign arbitral awards finds the reasons to refuse the recognition and enforcement, it must send a request to the
higher court, and subsequently to the Supreme People’s Court of China.
Thus, on the basis of the abovementioned facts
it is possible to make the following conclusions:
1. Consideration of these categories of cases
goes through three court instances, contrary to Chinese law, which applies the system of cases consideration in two instances only.
2. It violates the principle of tribal jurisdiction
[5, p. 413–414], since, in accordance with Article
283 of the PRC CPC, the cases on the recognition
and enforcement of foreign arbitral awards are under jurisdiction of intermediate national courts, but
in fact the right to put the decision regarding the
recognition and enforcement of foreign arbitral
awards is handed to the Supreme Chinese People’s
Court and high and intermediate people’s courts just
perform the function of conduct a preliminary consideration of such cases.
3. It violates the principle of independence of
the people’s courts in consideration of cases
[4, p. 5, 8].
The “preliminary report” system was created
by the Supreme Chinese People’s Court in order to

1

Available at: http://vip.chinalawinfo.com/newlaw2002/slc/
slc.asp?db=chl&gid=15049 (accessed 13.09.2015).
2
Available at: http://vip.chinalawinfo.com/newlaw2002/slc/
slc.asp?db=chl&gid=17117 (accessed 13.09.2015).
3
Available at: http://vip.chinalawinfo.com/newlaw2002/slc/
slc.asp?db=chl&gid=21350 (accessed 13.09.2015).

4

Available at: http://vip.chinalawinfo.com/newlaw2002/slc/
slc.asp?db=chl&gid=13496 (accessed 13.09.2015).
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prevent abuse, errors and violations of the law by
lower courts. But in this case, “the reverse side of
the coin” is the absence of clear procedural rules,
which adversely affects the administration of justice by the judicial bodies.
Unlike the PRC, the Russian Arbitral Court
rulings of the recognition and enforcement of foreign arbitral awards, or cancelation of their
recognition and enforcement may be appealed in a
higher court on appeal under cassational procedure, as P. 3 of Art. 245 of the Russian Arbitral
Procedure Code states, as well as it is further explained in the Resolution 36 On the Application
of the Russian Arbitral Procedure Code for Hearing of Cases in the Arbitral Court of Appeal Instance, of the Plenum of the Supreme Russian
Arbitral Court as of May 28, 2009 1, and the Resolution 52 On the Application of the Provisions of
the Russian Arbitral Procedural Code for the Revision of the Judicial Acts due to New or Newly
Discovered Facts, of the Plenum of the Supreme
Russian Arbitral Court, as of June 30, 2011 2.

2.

3.

4.

Conclusion
The author thinks that the “preliminary report”
system which included some of the functions of the
system of appeal is a transitional period in the
sphere of recognition and enforcement of foreign
arbitral awards in the PRC and is obviously outdated. It does not meet the principles of modern civil
procedure and cannot completely protect the interests of its participants [2, p. 165].
Before, in his article published in 2011
[1, p. 134–137], the author has touched upon the
subject of necessity to reform China’s legislation
on the recognition and enforcement of foreign arbitral awards, but till now nothing has changed.
That is why in order to strengthen the arbitration as a method of dispute resolution there should
be put a focus on the preparation and implementation of the Chinese law reform in relation to the
appeal system of the Chinese People’s Courts rulings of refusal of recognition and enforcement of
foreign arbitral awards.
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Introduction: the article deals with the essence of the obligation specific performance
principle and its role in the development of legislation in the Republic of Tajikistan. Purpose:
the author analyzes and compares various approaches to defining the legal essence of the principle of specific performance of a contract. Methods: the following methods form the methodological basis of this research: a dialectical method, synthesis, analysis, a comparative legal
method, and a system approach. Results: the author believes that rules should be established by
legislation according to which specific performance of an obligation is first of all expressed in
committing acts which constitute its subject. In the conditions of commodity-money relations, it
is important for the creditor to get from the debtor the whole volume of the outstanding obligation. The main aim of the obligation specific performance principle must be to provide the creditor with one of the ways to protect his legal rights and interests so he has the right to compel
the debtor to execution of his contractual obligations until the moment the creditor prefers his
interests to be satisfied by means of pecuniary indemnity. Thus, the essence of the obligation
specific performance principle has to be expressed in the establishment of a possibility for the
creditor to use compulsion against the debtor. The possibility of compulsory execution has to
only be acknowledged for the creditor. It means that the subject of the obligation remains invariable until the creditor agrees to terminate the contract and receive pecuniary indemnity. Conclusions: in the conditions of market economy, when the autonomy of will of the parties in economic relations is proclaimed to be the basic principle of civil law, bilateral obligatory application of the obligation specific performance principle has no right to existence.
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Введение: в статье рассматриваются дискуссионные вопросы о сущности принципа реального
исполнения обязательств и его роли в становлении законодательства Республики Таджикистан.
Цель: автор анализирует и сопоставляет различные подходы к определению правовой сущности
принципа реального исполнения договора. Методы: методологическую основу данного исследования
составляет совокупность методов научного познания: диалектического, синтеза, анализа, сравнительно-правового, системного. Результаты: автор считает, что должно стать нормой установление законодательством правил, согласно которым реальное исполнение обязательства выражается, прежде всего, в совершении действий, составляющих его предмет. Кредитору в условиях товарно-денежных отношений важно будет получить от должника весь объем неисполненного обязательства. Основной целью принципа реального исполнения обязательств в пространстве формирования свободного рынка должно стать обеспечение кредитора одним из способов защиты его
законных прав и интересов, где за ним признается право принудить должника к исполнению договорных обязательств до момента, пока сам кредитор не выберет предпочтительность денежного
возмещения. При этом сущность принципа реального исполнения должна выражаться в установлении для кредитора возможности использования принуждения в отношении не исполнившего обязательства должника. Возможность принудительного исполнения должна быть признана исключительно за кредитором: предмет обязательства остается неизменным до тех пор, пока сам кредитор не согласится на расторжение договора и получение денежной компенсации. Выводы: в
условиях становления рыночной экономики, когда автономия воли сторон в хозяйственных отношениях провозглашена основным принципом гражданского права, двухстороннее обязательное
применение принципа реального исполнения не имеет права на существование.
Ключевые слова: принципы исполнения; реальное исполнение; должник; кредитор; договор;
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according to O. S. Ioffe, all “… is directed to satisfaction of material and cultural requirements of
all society and everyone his members” [6, p. 60],
the executions of contractual obligations corresponding the rule in nature was predetermined by
the main beginnings of a state planned economy.
In compliance with it the socialist civil law
proceeded from the general principles according to
which execution of the obligation, first of all,
needs to be carried out in strict accordance with
planned and administrative acts and other bases
specified in the law. Only performance of the contract in nature “leads to that implementation of the
plan which represents not only the main, but also
the only purpose of the contract...” [6, p. 60].
Formation and formation of the market
relations, emergence in this regard the new institutes of civil law connected with implementation

Introduction
In science of civil law performance of obligations was always perceived as the final stage of the
contractual relations within which the debtor by
means of implementation of the lawful purposeful
strong-willed actions directed to satisfaction of legitimate interests of the creditor stops this obligation
[16, p. 47]. For this reason execution of the
obligation in legal literature was always considered
as the stage major according to the destination.
Main content
Rules to which process of performance of obligations submits and which in civil law are understood as the principles of performance of obligations [12, p. 305], at various stages of formation of
civil science were interpreted in different ways.
So, in the conditions of socialist managing when,
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enterprise and commercial activity, predetermined
relevance and interest in a research of the basic
principles of performance of obligations. Reconsideration of earlier developed principles for the purpose of their adaptation to new conditions of managing becomes the main objective of a legal research of the basic principles of performance of
obligations.
It is indisputable that the content of the basic
principles of performance of obligations is predetermined by the civil legal relationship existing
within certain and not always identical socioeconomic structures when actions of one principles of
performance of obligations are rather equally
shown in any historical types of civil law, and actions of others, on the contrary, reveal special lines
of this or that historical type of civil law.
So, it is possible to refer the principle of appropriate performance of obligations, the principle
of impossibility of unilateral refusal of their execution and unilateral change of their conditions and,
on the contrary, such principles of performance of
obligations as the principle of mutual cooperation
of the parties in course of execution of obligations
to the steadiest principles, the principle of economic execution, according to the contents were always
more dependent on the concrete historically developed civil legal relationship.
In the theory of civil law of the most debatable
the perspective of the principle of real performance
of obligations where a number of scientists suggest
to consider this principle inherent for any obligation
[5, p. 52], others connect its action only with socialist civil circulation [2, p. 699; 16, p. 49]. There is
no consensus about the value of the principle of real
execution and means providing its application and
in legal literature. And, the most important, still in
science of civil law is not present the answer concerning compliance of this principle to the operating realities of market economy.
Today in the civil legislation the principle of
real execution of contractual obligations is formulated mainly in the provision of item 1 of Art. 427
of RT Group according to which payment of a penalty and indemnification in case of inadequate execution of the obligation do not exempt the debtor
from execution of the obligation in nature if other is

not provided by the law and the contract, at the
same time the specified provision is distributed to
all types of contractual obligations and in legal literature is carried to number of measures of ensuring real execution.
The naturalness of performance of obligations
declared by the principle which is not assuming replacement of the action provided by the contract
with monetary compensation according to some scientists (E. E. Bogdanova), provides to participants of
the contractual relations realization of their interests
which they pursued at the conclusion of the contract
that, she considers, quite conforms to the main requirements of modern economic realities [1, p. 31].
The principle of real performance of obligations assumes “indispensability” of the requirement about
execution in nature on monetary or other compensation at will of the debtor. It is difficult not to agree
with E. E. Bogdanova concerning need to provide
realization of the basic real needs of a consumer
without their replacement with a monetary substitute. The norm when rules according to which real
execution of the obligation was expressed, first of
all, in commission of the actions making its subject
legislatively are established has to become natural.
As well for the creditor within the commoditymoney relations naturally ideal will be to receive all
contents of not fulfilled obligation from the debtor.
In this regard it is represented to us that providing the creditor with one of ways of protection of
its legitimate rights and interests where behind it
the possibility to force the debtor to execution of
contractual obligations till the moment is acknowledged has to become a main objective of the principle of real performance of obligations in the conditions of formation of the free market until it (creditor) has a preference to satisfy the interests by
means of monetary compensation. At the same time
the essence of the principle of real execution has to
be expressed in establishment for the creditor of a
possibility of use of coercion in respect of not fulfilled obligation of the debtor where the possibility
of compulsory execution has to be acknowledged
only for the creditor when the subject of the obligation remains invariable until the creditor does not
agree to cancellation of the contract and receiving
monetary compensation.
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Besides, the possibility of the creditor to
achieve from the debtor of compulsory execution of
the obligation in nature by means of inadmissibility
of the replacement provided by the contract of action by monetary compensation caused in legal literature opinion according to which in the absence
of real execution even approach of civil responsibility does not exempt the debtor from a duty to perform all operations provided by the obligation
[14, p. 35]. At the same time, on the one hand,
payment of monetary sanctions (penalty) does not
exempt the debtor from a duty to fulfill this obligation, and on the other hand, obliges the creditor to
demand such execution, without being content with
the offered monetary compensation.
However simple declaration of rules of compulsory execution by the debtor of not fulfilled
obligations will hardly be actually realized by the
creditor without legislative providing the corresponding mechanisms guaranteeing appropriate
application of this way of protection of its interests. In legal literature it was repeatedly told about
existence in the civil legislation of such means
providing the principle of real execution as
presentation in court of the claim for award in nature [8, p. 12]. So, still V. K. Raykher noted that
the judgment on compulsory performance of obligations is the strongest way of restoration of the
broken economic links [11, p. 58]. And in general,
if to speak about compliance to the doctrine of
performance of obligations existing for that period
according to which economic contracts have to be
executed in proportion to their literal value without any retreats when even payment of a penalty
not persons behind protection of the violated
rights. In this plan the point of view of
S. V. Sarbash who claims that at the heart of the
principle of real performance of obligations exclusively free strong-willed actions of the debtor directed to execution of a subject of the obligation in
nature [15, p. 63]. According to S. V. Sarbash, any
coercion to discharge of duty in nature represents
a kind of one of ways of protection of the violated
civil rights and if from a concept of execution of
the obligation of nature to clean quality of com-

pulsoriness then it will be identical to the principle
of real execution [15, p. 63] H. R. Rakhmankulov,
having generalized the views of a ratio of the principle of real execution which appeared in science
of civil law with the requirement to fulfill this obligation in nature, came to a conclusion that action
of the principle is shown at all stages of development of the obligation and acts as one of requirements of appropriate execution and only after the
malfunction allowed by the debtor – already turns
into the independent requirement about execution
in nature [13, p. 54]. The similar point of view in
the work was stated by O. S. Ioffe, having in addition pointed that the principle of real execution is
embodied in the requirement about execution in
nature with observance of all conditions of appropriate execution which remain feasible and after
the allowed violation [6, p. 60].
However claims for compulsory execution in
nature were put quite seldom into practice. It is
more than that, as soon as possible participants of
the economic relations, on the contrary, tried to
receive monetary compensation. Ignoring of this
way of protection did not remain unnoticed and in
science of civil law. So, already N. I. Krasnov
noted that the claim for execution in nature is applicable only concerning individual and certain
and, with certain reservations, patrimonial things
[9, p. 79]. At the same time even if decisions were
made and requirements about reclamation of patrimonial things through court, and then real execution
of such duties were met how to perform works, to
render services, remained unrealized. Even more
critically concerning the claim for coercion in nature
expressed to F. I. Gavza and A. V. Venediktov
which noted that direct coercion on confiscation of
patrimonial things is impossible [4, p. 99; 3, p. 163].
It is hard to agree with the adduced arguments, it is
quite difficult to force the debtor to render forcibly
service or under duress to force to perform work.
Besides, flexible approach to compulsory execution of the obligation in nature is caused by
the nature of the obligations relations. It is impossible to oblige the debtor to make any action if he
does not wish it to do. Only the property sanction,
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i. e. actually replacing performance of the obligation in the form of monetary compensation.
For this reason, estimating represented in the
law and in legal science definition of the principle
of specific performance obligations, many scholars
have rightly noted that the imperative requirement,
submitted to the creditor, within the framework of
the principle of specific performance, to compel the
debtor to fulfill contractual obligations in kind significantly undermines the ability of civil turnover
participants freely choose partners and, accordingly, reduces its interest in the expediency of forcing
the debtor to fulfill the obligation on the court [8,
p. 12]. In the contemporary economy creditor, it is
much more convenient to collect from the debtor's
bad faith damages and (or) a penalty and sign a
contract with a contractor worthy, to recover from
the offender the difference in prices, they noted.
In the legal literature of the scholars, considering the principle of the real performance of an obligation as a general rule, according to which the
debtor can not escape from the need to fulfill the
obligation in kind, pronounced this “indispensability”, where the creditor does not just could not terminate the contract due to default of the debtor, and
should I was insisting on its performance. “The
lender may not add up to the debtor’s obligation
lying on it, and vice versa, shall require that the
execution was made in kind” [10, p. 96]. In fact,
they note, the creditor’s right – to force the debtor
to fulfill his obligation to become, and in an interesting duty to be responsible for the outstanding
obligations of the debtor.
In civil law science the phenomenon of the
principle of specific performance has been described as his “two-sided” nature [9, p. 42]. The
essence of this rule is that in the relations between
socialist organizations are not allowed to replace
the execution of monetary compensation. In relations between citizens and their participation in
the citizen-creditor obligation to provide choice to
demand from the debtor’s specific performance
and compensation of damages, payment of a penalty (if installed) or withdraw from the contract
and claim for the compensation of damages. Thus,
in the Soviet era, this rule applied in different
ways, depending on who was the subject of the
obligation (citizens or socialist organizations).

This approach is explained by the fact that the majority of commitments between the organizations
was based on scheduled tasks, where the replacement of the execution of monetary compensation
is not tolerated, as the basis of the principle of
specific performance was planned nature of socialist economy and the obligation to implement the
plan. 96]. At the same time lying on the lender the
obligation to demand specific performance, according to scientists, it was not civil, and administrative and legal wore character, as it was a creditor’s obligation not to the contractor, but to the
administrative governmental authority which approved the planned Treaty [16, p. 49]. A similar
thought in his monograph on the principle of the
real performance of the obligation in the Soviet
civil law, was expressed by N. I. Krasnov, who
noted that the real reason for such a relationship to
the actual execution of the contract is amended
essence of the treaty bears in conditions of economic character means an administrative distribution of wealth [9, p. 79]. The importance of a
planned target in the regulation of contractual relations was also stressed by J. R. Rakhmankulov,
who noted that in a socialist economy is regarded
as a “base occurrence and termination of the obligation, and accordingly, the debtor, payment of
the prescribed by law or contract penalties, not the
right to refuse performance of the obligation in
kind, if the planned target upon which the obligation has not lost force” [13, p. 54].
Today, in the conditions of market economy,
where party autonomy in economic relations proclaimed the basic principles of civil law, bilateral
compulsory application of the principle of specific
performance has no right to exist. Firstly, in a free
market in the application of the principle of actual
execution of contracts of civil law should not make
a difference, depending on whether its members are
legal entities or citizens. Secondly, the essence of
the principle of specific performance on the one
hand, should express rule, obliging the debtor to
comply with terms of the contract, and if this does
not happen, then allowing to force him to fulfill the
obligation in kind. And, thirdly, on the contrary, under the actual execution creditor principle of the right
to choose to obtain from the debtor’s immediate object of execution or, in the case of default, to demand
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from the debtor to deliver cash compensation in the
amount allowing to recover losses from breach of
contract. Lender may, but shall not be obliged to
require proper fulfillment of obligations by the use
of direct or indirect coercion.
The interest of the lender to the real performance of its requirements is dictated by the presence of his interest in obtaining a high profit business within the construction and delivery of finished residential complex. On the contrary, if the
lender for any reason lost interest in the production
of natural obligations, under these circumstances, it
appears that the action of the principle of specific
performance should be stopped and the lender will
have the right to require the surrogate damages in
monetary terms. At the same time it is clear that
within the framework of the implementation of the
principle of specific performance replacement enforcement of the obligation in kind to financial
compensation can not be performed by the debtor
will. In fact, in a free market, the main content of the
real performance of the obligation should be the rule,
predetermining that the subject of the obligation can
not be arbitrarily replaced by the debtor for money,
and remains unchanged as long as the creditor himself, or does not agree to cancel contract and a cash
substitute performance in place of it, or not subject
seeks performance through the application of methods of direct or indirect coercion to which, as a general rule, there is an appropriate right. Simply saying,
as soon as the lender puts a requirement on the real
performance of the obligation, the debtor is obliged
to satisfy it. In this regard, in our opinion, in the case
of improper performance of the real essence of the
principle is manifested in the performance that determines the behavior of the debtor when, even with
the payment of penalties and damages it is not relieved of the obligation in kind.
However, today in the science of civil law
principle of the real performance of the obligation
has been considered not only as an obligation of
the debtor to fulfill the obligation in full compliance with the terms of the subject matter of the
contract, even when the payment of a penalty (fine, penalty), or damages can not be released from
his obligations in the execution of nature and it
began to be perceived more as a necessity to fulfill
the obligation in kind: exclusively at the expense
of the debtor. Thus, according to S. V. Sarbash,

this interpretation of the principle of specific performance has emerged from the contents of Art.
218, 284, 360 of the Civil Code RFSFR, where in
the case of default by the debtor received the obligations set forth the following rights to the entitled
party: creditor has to perform the work at the expense of the debtor; tenant landlord responsibilities at default by the latter to make major repairs
Rented things; the customer, in case of failure by
the contractor, address deficiencies in the prescribed period, charge rectification work to a third
party by the contractor [15, p. 64]. It was noted by
Mr. S. V. Sarbash that the main parameters of the
real performance of the obligation becomes its
subject. According to him, “delivering the promise
is one of the most important elements of performance and in most cases is interest to the lender,
even if the other conditions of liability are not
met. From a practical point of view, in many cases, this performance will be taken as the actual
reception performance is crucial to the lender”
[15, p. 64].
This rule is reflected in the modern civil law.
428 of the Civil Code of RT, in which in case of
default by the debtor the obligation to produce and
transfer a thing in ownership, economic management or operational management, or perform some
work for him or to provide a service to the lender
shall have the right within a reasonable period of
performance of the obligation to entrust to third
parties for a reasonable price, or to perform it on
their own and require the debtor compensation for
the necessary expenses. The content of the abovementioned article was the basis for V. V. Rovniy
that today at the real performance of the rules for
the lender it is important to get desired property
benefits, amounting the subject of obligations. According to the scientist, the subjective side of the
actual execution of the principle for the lender is
not so important, the main thing that he was the
subject of a direct obligation and this performance
shall be made by the debtor [14, p. 38].
The generalization made by V. V. Rovniy and
S. V. Sarbash is not without some foundation.
Sometimes for lender it is much easier and more
profitable to obtain from the debtor compensation
in the amount of unsettled and instruct performance of the actual obligation to a third party
at the expense of the proceeds money, rather than
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wait for the natural performance of the direct debtor, who may not be able to fulfill this obligation.
However, on the other hand, it is impossible not to
draw attention to the fact that not all commitments
may be executed by third parties due to the nature
of the debtor. Thus, according to N. Krasnov,
claims for specific performance by the debtor may
be justified in relation to individually defined and,
with certain reservations, some generic things. The
author believes that the reclamation of specific performance duties to perform work or provide services is unacceptable [9, p. 79].
Nevertheless, we believe, it is impossible to
agree with the viewpoint of V. V. Rovniy and
S. V. Sarbash for some other reason. Based on the
requirements of Art. 427 of the Civil Code of RT,
for improper performance of the obligation the
basic essence of the principle of its actual performance is expressed, above all, of acts by the debtor, are the subject of this commitment, without
replacing them with any monetary compensation.
In this case, the lender is not indifferent with the
subject composition of execution, as improperly
executed obligation should be completed by the
debtor directly.
And only when the lender decides that the
debtor is unable to properly complete the undertaken obligations, he is entitled to fulfill this obligation
either by himself or delegate this obligation to a
third party, but at the expense of debtor.
In fact, the lender agrees to surrogacy refund
the debtor, through which its requirements can be
met either by themselves they either picked up their
third party. In this case the lender when deciding on
the actual replenishment of unfulfilled obligations
by a third party, suspend the operation of the principle of actual execution of this obligation, despite
the fact that as a result of replacement of the debtor,
he (the creditor) will get exactly the action that was
the subject of this improperly executed obligation.
Finally, in the science of civil law it suggested
that the principle of specific performance obligations as such is not in the Obligations Act. According to V.S Tolstoy, this conclusion is based on the
fact that in fact for the lender is able to choose
whether to compel the debtor to fulfill the contract
after a breach or require the payment of monetary
compensation. In addition, the law, as pointed out
by VS Tolstoy, provides numerous circumstances,
under which the execution may be replaced by
monetary compensation. All this leads to the conclusion that “specific performance as a principle in
our civil law is not available” [16, p. 52].

Conclusion
It seems to us that it is necessary to agree with
the position of S. V. Sarbash that, albeit with a certain degree of conditionality, recognizes specific
performance as one of the principles of performance [15, p. 64]. Of course, in a market difficult
to accept this principle in a comprehensive and applies to all resulting in the civil circulation of obligation relationship. So, not all obligations can be
fulfilled according to the rules of the real specific
performance. In particular, consider the principle of
the real performance of the obligation is not applicable in cases where as a result of improper performance of obligations by the debtor the creditor
lost interest in natural execution, or by virtue of any
objective reasons why the execution was not possible, either the debtor cannot fulfill the obligation in
kind, arisen as a result of his physical inability. As
noted above, the rule of specific performance can
be justified and is applicable to the obligations related to the transfer of individual-specific things,
however, to demand the fulfillment of obligations
in nature when sending generic things and discharge of duties in terms of the provision of services and performance of works in case of improper
fulfillment of these obligations is impossible.
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