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Introduction: the article considers the positions of courts and federal executive authorities on the
application of norms on remote work. Purpose: to study the specific features of the application of leg-
islation on remote work basing on judicial practice and explanations from the competent authorities.
Methods: the methodology comprises universal and general research methods, as well the method of
system and structure analysis and the technical method. Results: legal regulation of remote work is
developing in Russia. In disputes, employees and employers advert to judicial decisions, doctrine, ex-
planations by the Russian Ministry of Labor, Federal Service for Labor and Employment, Ministry of
Finance, Federal Tax Service. Explanations, which are issued by these bodies in the form of letters,
can be referred to acts of formal inauthentic interpretation. They are of an advisory nature and help
employees and employers to understand the content of law, foster the formation of a uniform practice.
Analysis of letters and some court decisions on remote work has showed that letters are mainly focused
on specific issues concerning conclusion of remote work employment contracts and their contractual
clauses, while legal practice is primarily focused on the grounds and procedure for termination of the
contract. Conclusions: The position of the Ministry of Labor on the impossibility of concluding a re-
mote work employment contract with a foreign worker is critically evaluated. This interpretation limits
the freedom of parties of the employment contract and reduces the benefits of remote work. The expla-
nation of the Federal Service for Labor and Employment that the remote work employment contract
should indicate the place of work is only valid for the cases when remote workers are provided with
additional guarantees on wages or social insurance. Judicial practice on termination of remote work
employment contracts is being formed now. However, an important point has already been designated:
the establishment of additional grounds for termination of a contract by the employer must be agreed
by the parties, which should be confirmed by the signature of the employee. In the absence of the em-
ployee’s signature a contract cannot be accepted as a proof of the employer’s right to its termination
on additional grounds specified in the contract.
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Beeoenue: ¢ cmamve paccmompenvl nO3uyUu Cy008, GedepanrbHbIX 0p2anos UCNOIHUMENbHOU
elacmu 8 4acmu npumeHeHust Hopm o0 oucmanyuonnol pabome. Ileav: ucciedoeamv ocobennocmu
NpUMEeHeHUsl 3aKOHOO0AmMeNbCmed 0 OUCTAHYUOHHOU pabome Ha npumepe cyOeOHOU NPAKMUKY U PA3b-
SICHEHUL KOMNEeMEeHMHbIX 0p2anos. Memoovl: Menoooi02uyecKylo 0CHO8Y UCCAeO08AHUSL COCMAGISION
sceobuue, 0bWeHayyHbie Memoosl, A MAaKdICe CUCHEMHO-CIPYKMYPHbIL, GOPMALbHO-I0PUOUYECKULL
memoovl. Pesynomamur: npasosoe pezynruposanue oucmanyuonnoi pabomul 6 Poccuu pazsusaemcs. B
CNOPHBIX cumyayusx pabomuuku u pabomooamenu 06paujaromcs K cyo0eOHblM peueHUsiM, OOKmMpPUHe,
paszvsiacuenusm Munumpyoa Poccuu, Pocmpyoa, Munguna Poccuu, ®HC Poccuu. Paszvscuenus, komo-
pble U30aiomcst YKa3aHHbIMU OP2anam 8 (hopme nucem, MONCHO OMHECMU K AKMamM OQUYUATbHO20 He-
aymenmuynozo moakosanus. Onu umerom pekomeHoamebHblil Xapakxmep, nomozam pabomHuKam u
pabomooamensim YACHUMb COOEPAHCAHUE Npasda, CHOCOOCMEYIOM GOPMUPOBAHUID eOUHO0OPA3HOU
NPAKmuKu. AHaIu3 nucem u HeKOMOpwvIX CYOeOHbIX peuleHutl no OUCMAHYUOHHOU pabome NoKA3dal. 8
OCHOBHOM NUCLMA NOCBAUEHBI OMOETbHLIM B0NPOCAM 3AKTIOYEeHUsl MPYO08020 002060paA O OUCMAHYU-
OHHOU pabome U YCI08UAM OAHHO20 0020804, A CYOeOHAs NPAKMUKA — NPEUMYUIECBEHHO OCHOBAHU-
SAM U ROPAOKY pacmopaicerust 002080pa. Buleoodwl: kxpumuuecku oyenusaemcs nosuyus Munmpyoa o
HEeB803MOJNCHOCHU 3AKTIOUEHUsL 002080pa O OUCMAHYUOHHOU pabome ¢ UHOCMPAHHBLIM PAOOMHUKOM,
HOCKOIbKY 02PAHUYUBAEMC c80000a CMOPOH MPY008020 002080pA U NOHUICAEMCS 3HAYeHUe npe-
umyuwjecme OuCmanyuonrou pabomsi. Pasvicuenue Pocmpyoda o mom, 4umo 6 002080pe 0 OUCMAHYU-
OHHOU pabome cliedyem yKazvieamv Mecmo padomsl, 61emcst CRpA8edaUsbiM OJisi mex Clyudaes, K020d
OUCMAHYUOHHOMY PAOOMHUKY NPeO0OCMABIAIOMcs: OONOIHUMENbHble 2APAHMUU NO 3apaboOmHOU niame
wiu coyuarvbHomy cmpaxoganuio. CyoebHasi npakmuxa 0 pacmopaiicenuy mpyoogo2o 002080pd 0 Ou-
cmanyuonnou pabome moiavko gopmupyemcs. Ho yoce obosnauena easicnas nosuyus: ycmanosieHue
OONOIHUMENbHBIX OCHOBANHUL PACTOPICEHUSL 002080pA NO UHUYUAMUSE PAOOmMOdamensi OOLIHCHO Obimb
C02NACOBAHO CMOPOHAMU, YO NOOmMeEepIciaemcs noonucvio pabomuuxa. Ilpu omcymemeuu noonucu
pabomuuxa 002080p He Modicem Oblmb NPUHSIM 6 Kauecmee 00Ka3amenbcmed npasa pabomooames Ha
€20 pacmopoicenue no OONOIHUMETbHBIM OCHOBAHUIM, YKAZAHHBIM 8 002080pe.

KitroueBble ci10Ba: TPYA0BO TOrOBOP O JWCTAHIIMOHHON padoTe; AMCTAHIIMOHHBIC PAOOTHHUKH, CyIcOHAs PAKTHUKA;
mUcbMa (befiepalibHBIX OPTaHOB MCIIOJHHUTEIBHOM BIACTH; YCIOBHS TPYIOBOIO JOIOBOPA; MECTO PaOOTHI
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Introduction

«The Sandwich Generation» — this is how quite
a large group of working-age adults called, who
need to find a balance between career, caring for
aging parents and raising their own children.

Foreign corporations and public authorities
successfully use strategies of “flexible” employ-
ment, which help such workers to combine work
and family responsibilities, including: indefinite
leave, surrounding, focused only on the results of
work, “flexible” schedule, the division of work be-
tween two workers, remote work [7]. This type of
atypical employment has become popular in the
United States, Europe and other countries, a signifi-
cant amount of scientific research is dedicated to it
[6, 8,9, 10].

In Russia relations in the field of remote work
now just in progress and as it often happens with
something new, meet a restrained resistance of law
enforcers, who don’t rush to change the current
practice. In terms of legislative freedom enforcers
are looking for the usual “foothold”, which are: the
judicial practice, the positions of the competent
federal executive bodies (hereinafter — the federal
authorities), in particular, the Ministry of Labor and
Social Protection of the Russian Federation (here-
inafter — the Ministry of Labor) and the Federal
Service for Labor and Employment (hereinafter —
Labor Service). Available clarifications of the fed-
eral authorities about remote work devoted to the
conclusion of the employment contract on the re-
mote work and its conditions. Some labor law ques-
tions about remote work in the context of the calcu-
lation and payment of taxes dealt with in the docu-
ments of the Ministry of Finance of the Russian
Federation (hereinafter — the Ministry of Finance)
and the Federal Tax Service of Russia (hereinafter
— the Federal Tax Service).

The practice of courts of general jurisdiction
on the merits yet not numerous, mainly related to
disputes about termination of the employment con-
tract. Arbitration courts also spoke on the possibil-
ity of the working remotely in dealing with individ-
ual disputes on deduction of expenses for the pay-
ment of insurance compensation on compulsory
social insurance for temporary disability and cases
related of maternity'.

! Decree of the Thirteenth Arbitration Court of Appeal on
05.12.2013 in case No. A26-3198 / 2013, Decree of the Federal
Arbitration Court of the Volga district from 25/04/2014

218

Taking into account the impossibility to con-
sider all available materials in a single article, we
chose the most interesting, in our view, legal posi-
tions. But firstly we should turn to the question of
their legal nature.

On the legal nature of the official positions
of the courts and the individual federal
executive bodies

Any “dialogue” with the law, any implementa-
tion of law, and especially such form as the applica-
tion of the law, assumes clarification of legal re-
quirements and permissions. As a rule, in this situa-
tion special clarifications of legal acts help, which
are given formally and informally. Both clarifica-
tion of the requirements of the rules as an internal
intellectual process, and an explanation of them as
an expression outside personal conclusions often
combine one concept — interpretation of law
[4, p. 392]. On the subject of clarification of a legal
act normally distinguished on formal and informal
interpretation. At the same time under the official
interpretation we mean the interpretation, which is
given by the competent authorities and officials and
is legally binding for all concerned, it causes certain
consequences. Informal interpretation comes from
entities whose activities are not official, state, and
therefore, it has no legal force and does not imply
legal consequences. An important feature of this
interpretation is that it does not involve power, co-
ercion, punishment. Any sanctions are excluded
here [5, pp. 356-357].

In the literature, there are several classifica-
tions of official interpretation. Here is just one of
the variants of such a classification: official inter-
pretation is divided into normative (general) and
causal (individual), authentic (author) and legal (au-
thorized, delegated); judicial [5, p. 356].

In this connection, the judicial interpretation in
the form of the Supreme Court’s judgments can be
seen as an act of formal normative interpretation
and legal positions, which are set out in other
judgments, — as acts of the official casual interpre-
tation. However, in dealing with disputes legal
practitioners and researchers often take into account
the entire array of law practice that has developed
on this issue.

No. A72-13400/2013 [Electronic resource]. Access from the
Reference and Legal System “ConsultantPlus”.
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The explanations of federal authorities (in the
forms of official letters, information, answers to
questions, etc.) according to the classification
above can be attributed to the official authentic in-
terpretation, if such explanations are their own
normative legal acts or to legal interpretation, if
such a right is delegated to them.

For example, paragraph 5.16 of the Regulation
on the Ministry of Labor and Social Protection of
the Russian Federation approved by the Russian
Federation Government Decree on 19.06.2012
Ne 610 (hereinafter — the Regulation on the Minis-
try of Labor)' provides that the Ministry of Labor
provides clarifications on the issues within its com-
petence, in cases provided by the legislation of the
Russian Federation. According points 5.2.140,
5.2.12 of the Regulations on the Ministry of Labor,
it has the power to give clarifications on issues re-
lated to the application of specific federal laws and
regulations of the Russian Government.

According to Clause 5.5.4 of the Regulations
on the Federal Service for Labor and Employment,
approved by the Russian Federation Government
Decree on 30.06.2004 Ne 324 (hereinafter — the
Regulations on Labor Service)’, this authority in-
form and consult employers and workers on the
enforcement of labor laws and normative legal acts
containing norms of labor law.

The right to give written explanations to the tax
authorities, taxpayers, payers of fees and tax agents on
the application of the Russian legislation on taxes and
fees granted to the Ministry of Finance on the basis of
point 1 of Article 34.2 of the Russian Tax Code’.

The Federal Tax Service of Russia has the right
to give legal entities and natural persons explanations
on issues falling within the established field of activi-
ty according to para. 6.3. of The Provisions of the
Federal Tax Service, approved by the Russian Feder-
ation Government Decree on 30.09.2004 Ne 506°.

1 On approval of the Statute about Ministry of Labor and So-
cial Protection of the Russian Federation: Russian Federation
Government Decree on 19.06.2012 No. 610 (as amended on
January 16, 2016.) // Coll. Rus. Fed. legislation. 25.06.2012.
No. 26, Art. 3528.

2 On approval of the Statute about the Federal Service for La-
bor and Employment: Russian Federation Government Decree
on 30.06.2004 No. 324 (as amended on December 25, 2015.) //
Coll. Rus. Fed. legislation 12.07.2004. No. 28, Art. 2901.

3 Tax Code of the Russian Federation (Part One): Federal Law
on 31.07.1998 No. 146-FZ (as amended on 5 April 2016.) //
Coll. Rus. Fed. legislation. 05.12.1994. No. 32, Art. 3301.

4 On approval of the Federal Tax Service: Decree of the Rus-
sian Government dated 30.09.2004 No. 506 (as amended on
February 5, 2016) // Coll. Rus. Fed. legislation. 04.10.2004.
No. 40, Art. 3961.
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Thus, it is possible to agree with the proposi-
tion that all public authorities, which is responsible
for bringing the legal regulations in the life may be
the subjects of official inauthentic interpretation.
The terms of these bodies is quite wide. Legal va-
lidity interpretation acts of various authorities va-
ries. They are mandatory to use, if they are not in
contrary to the requirements of other legal regula-
tions, if the interpretation of the subordinate body
corresponds to the explanations on the same matter,
given by these higher authorities. In other words,
the legal force of expository statutes is determined
by their place in the mechanism of legal regulation
and corresponds to the force of other provisions
emanating from any authority [4, p. 401].

What is the legal validity of such clarifications
of the federal authorities? Part of the answer to this
question is contained in the clarification of these
bodies themselves. For example, in a letter from the
Russian Federal Tax Service on 31.01.2014 Ne CA-
4-14/1645° states that the legal positions in the
sphere of state registration of legal entities and in-
dividual entrepreneurs (including on remote work-
ers-managers), as set out in this letter, subject to the
application of the territorial tax authorities in the
exercise of the functions of state registration, as
well as the bringing to the privies. Thus, these ex-
planations are mandatory as a minimum for the ter-
ritorial bodies of the Federal Tax Service of Russia.

In the Ministry of Finance letters® we can find
a reservation that such a letter “does not contain
any legal norms, it does not specify the regulatory
requirements and it is not a normative legal act.
Written explanation of the Ministry of Finance on
the questions of application of the legislation of the
Russian Federation on taxes and levies aimed tax-
payer and (or) tax agents are informative and ex-
planatory nature and do not prevent taxpayers, tax
authorities and tax agents use norms of the Russian
legislation on taxes and duties within the meaning
of other than the interpretations set out in this let-
ter”. In other words, it highlights the informative
nature of such explanations.

5 Letter of Russian Federal Tax Service on 31.01.2014 No. SA-
4-14/1645 [Electronic resource]. Access from the Reference
and Legal System “ConsultantPlus” (accessed 09.04.2016).

¢ For example, letters on 04.08.2015 No. 03-04-06 / 44857 on
the question of taxation of personal income tax revenues of the
citizen of the Republic of Belarus, performing remote work
outside of the Russian Federation; on 16.10.2015 No. 03-04-06
/ 59439 on the question of the personal income tax on income
of a staff member working remotely in the Republic of Moldo-
va. [Electronic resource]. Access from the Reference and Legal
System “ConsultantPlus” (accessed 09.04.2016).
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In the Labor Service letters (for example, a let-
ter on 20.11.2015 Ne 2628-6-1 “On working condi-
tions in the workplace”)' , sometimes also indicated
that the letter is not a normative legal act.

The Appeals definition of Penza Regional Court
on 17.07.2012 in case Ne 33-1679* provides the fol-
lowing assessment of the Labor Service letters, “the
letters of the Federal Labor and Employment Service
does not give rise to legal consequences for an indef-
inite number of persons and the court is not bound
when making decisions by the opinion of any person
and organizations”. However, we can’t say that this
attitude is common in judicial practice.

Thus, we can draw the following conclusions.
Firstly, an explanation as well as work on inform-
ing and consulting, are carried out by federal au-
thorities in the framework of their competence,
which gives explanations the nature of the official
interpretation. It is obvious that the legal positions
of the federal executive bodies in order to create
uniform practices are used by the downstream or
subordinate public authorities in their activities. At
the same time, the obligation of these explanations
for an indefinite number of persons does not arise
from the legislation and other normative legal acts.

Secondly, the role of such clarifications of the
federal authorities seems to us, first of all, is to help
individuals and organizations to understand the
content of the rule of law and form their own legal
position. However, this does not exclude the fact
that citizens, organizations and other public bodies
may have their understanding of legal acts, which
in cases of disputes will be announced in court.

Regarding the value of the legal positions of the
Ministry of Labor we must also note the following.
According to para. 1 of the Regulation on the Minis-
try of Labor this authority is a federal body of execu-
tive authority responsible for the development and
implementation of state policy and normative legal
regulation, including the field of demography, labor,
quality of life and income, pay, conditions and labor
protection, social partnership and labor relations.

The competence of the Ministry of Labor is al-
so the introduction to the Government draft federal
laws, normative legal acts of the President of the
Russian Federation and the Government and other

' On the working conditions at the workplace: Russian Labor
Service Letter on 20.11.2015 No. 2628-6-1 [Electronic re-
source]. Access from the Reference and Legal System “Con-
sultantPlus”.

2 Appeals definition of the Penza regional court on 17.07.2012
on the case No. 33-1679 [Electronic resource]. Access from the
Reference and Legal System “ConsultantPlus”.
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documents that require the Russian Federation Gov-
ernment decision on matters relating to the installed
purview of Ministry of Labor and to the competence
of the subordinated to it Labor Service (point 5.1 of
the Ministry of Labor Regulation). It is worth noting
that the Russian Federation Government was the
subject of the legislative initiative on the bill
Ne 88331-6 “On Amendments to Certain Acts of the
Russian Federation (about the peculiarities of legal
regulation of the work of employees performing
work outside the employer’s location)™™.

Thus, the legal positions of the Ministry of La-
bor are of particular interest because the body has a
direct impact on the formation of the labor legisla-
tion and subordinate legislation in the sphere of
Labor, including in the field of remote work.

Next, consider some of the legal positions of
the federal executive bodies and judicial authorities
on various aspects of the employment contract on
the remote work.

Conclusion of an employment contract
on the remote work

The Ministry of Labor received a complaint
concerning the calculation of insurance contributions
to state extra-budgetary funds for payment to be
made in favor of the citizen of Ukraine who has con-
cluded an employment contract on the remote work.
Under the agreement, it was assumed that labor du-
ties the worker will perform in the territory of
Ukraine. In the Labor Ministry letter on 07.08.2015
Ne 17-3 / B-410* with references to Art. 13, 312.3 of
the Labor Code of the Russian Federation (hereinaf-
ter — the Labor Code)’ concluded: ensuring by the
employer safe working conditions for remote work-
ers working outside the Russian Federation, is not
possible. Therefore, the Labor Code does not pro-
vide the possibility to conclude an employment con-
tract on the remote work with a foreign citizen per-
forming job duties outside Russia. Cooperation with
such foreign citizens should be carried out within the
framework of a civil contract. Its payouts will not be
a subject of insurance contributions.

3 On the Amendments to certain Acts of the Russian Federation
(about the peculiarities of the legal regulation of workers per-
forming work outside the employer’s location): Bill
No. 88331-6 [Electronic resource]. Access from the Automated
System for ensuring legislative activity.

4 A letter of the Ministry of Labor on 07.08.2015 No. 17-3 / B-
410 [Electronic resource]. Access from the Reference and Le-
gal System “ConsultantPlus”.

5 The Labor Code of the Russian Federation: the Federal Law
of on 30.12.2001 No. 197-FZ (As amended on 30.12.2015)
[Electronic resource]. Access from the Reference and Legal
System “ConsultantPlus”.
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It seems that a similar position Ministry of La-
bor will follow in respect of stateless persons. From
an economic perspective for the employer such a
decision can be beneficial and convenient. But from
a legal point of view, questions remain.

The main argument, which uses the Labor
Ministry — the impossibility for the employer to
provide a safe working conditions worker and safe-
ty and health of remote workers in another country.
It does not take into account that the obligation of
the employer to ensure safe working conditions to
remote workers, in principle, limited. According to
Art. 312.3 of the Labor Code the employer is
obliged to carry out an investigation and registra-
tion of accidents and occupational diseases; comply
with the instructions of officials of the Federal La-
bor Inspectorate and its territorial bodies; imple-
ment compulsory social insurance against industrial
accidents and occupational diseases. According to
some scientists, many of the duties of the employer
in the field of occupational safety and health objec-
tively can not be made by him, such as monitoring
the state of working conditions in the workplace,
prevention of emergency situations. Therefore, the
employee himself must take care of the security of
their employment [3].

Following the logic of the Labor Ministry, the
Russian employers should not conclude an em-
ployment contract on the remote work with the
Russian citizens living abroad, because for the Rus-
sian employer is just also difficult to provide them
with a safe working conditions in the territory of
another state. However, in this case the Ministry of
Labor explained that for Russian citizens, regard-
less of their location no limits are provided. That’s
why it is possible to employ remotely Russian citi-
zens living abroad [2]".

UIn the context of this perspective noteworthy letters of the Min-
istry of Finance on the issue of taxation of personal income tax
incomes of natural persons — foreign citizens who have conclud-
ed with Russian organizations employment contracts on the re-
mote work and perform the above work outside the Russian Fed-
eration in their country. Explanations were given in respect of the
citizens of Moldova, Belarus, Ukraine, a resident of Germany.
Pointing, in particular, that the income of individuals who are not
tax residents of the Russian Federation, as a consideration for the
performance of labor duties outside the Russian Federation shall
not be subject to tax on income of natural persons, the Ministry
of Finance, apparently, does not question the validity of contracts
on the remote work with foreign citizens. Letters of the Ministry
of Finance on 16.10.2015 No. 03-04-06/59439, on 15.07.2015
No. 03-04-06/40525, on 04.08.2015 No. 03-04-06/44857, on
04.08.2015 No. 03-04-06/44849, on 04.08.2015 No. 03-04-
06/44852, on 04.08.2015 No. 03-04-06/44855, on 16.10.2014
No. 03-04-06/52135 [Electronic resource]. Access from the Ref-
erence and Legal System “ConsultantPlus”.
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It seems that the problem of creating a safe
working conditions for remote workers in another
state is still not a key argument. The more interest-
ing question is the issue of the relationship of Chap-
ter 49.1 of the Labor Code and the special rules on
the legal status of foreign citizens at the intersection
of administrative and labor law. Legal regulation of
the workers who are foreign citizens or stateless
persons, in the national legislation generally pro-
vides chapter 50.1 of the Labor Code, and Articles
13, 13.1 of the Federal Law of 25.07.2002 Ne 115-
FZ “On the Legal Status of Foreign Citizens in the
Russian Federation™.

However, to the general rule may be set excep-
tions. For example, the Presidential Decree on
11.28.2015 Ne 583 “On measures to ensure the pro-
tection of the Russian Federation’s national security
and citizens of the Russian Federation from crimi-
nal and other illegal actions and on the application
of special economic measures against the Republic
of Turkey” in the number of such measures is indi-
cated ban for employers , customers of works (ser-
vices) who are not included in the list defined by
the Government of the Russian Federation, to at-
tract since the 1 January 2016 to work workers
from among the Turkish Republic citizens who are
not in labor and (or ) civil relations with these em-
ployers, customers of works (services) as on the
31 December, 2015°. We believe that this prohibi-
tion fully extends to the labor relations in the field
of remote work.

It is important to take into account the interna-
tional treaties of the Russian Federation. For exam-
ple, the labor activity of workers of the Member
States of the Eurasian Economic Union is governed
by Art. 97 of the Treaty on the Eurasian Economic
Union (signed in Astana, 05.29.2014)*. Point 1 of
this Article provides for the right of employers and
(or) customers of works (services) of a Member
State to involve in the implementation of labor ac-
tivity workers of Member States without regard to

2 On the Legal Status of Foreign Citizens in the Russian Feder-
ation: the Federal Law on 25.07.2002 No. 115-FZ [Electronic
resource]. Access from the Reference and Legal System “Con-
sultantPlus”.

3 On measures to ensure the national security of the Russian
Federation and the protection of Russian citizens from criminal
and other illegal actions and the application of special econom-
ic measures against the Republic of Turkey: Presidential De-
cree on 28.11.2015 Ne 583 [Electronic resource]. Access from
the Reference and Legal System “ConsultantPlus.

4 Treaty on the Eurasian Economic Union (signed in Astana on
29.05.2014) [Electronic resource]. Access from the Reference
and Legal System “ConsultantPlus”.
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limitations on the protection of the national labor
market. At the same time the workers of the Mem-
ber States are not required to obtain a permit for
carrying out work in the State of employment.

However, analysis of the rules about the specif-
ic features of the conclusion of employment con-
tract, temporary transfer, suspension from work,
termination of employment contracts with foreign
citizens and stateless persons shows that under Rus-
sian law the legal regulation of labor of this catego-
ry of workers is aimed at those who work on the
territory of the Russian Federation. Apparently, on
this basis, Ministry of Labor believes that the in-
volvement of foreigners in work is carried out only
after crossing a border by them and obtaining per-
mits to work, so it is impossible to conclude an em-
ployment contract on the remote work with for-
eigners living in another state.

It seems, however, that this is a restrictive inter-
pretation of the law, because the chapter 50.1 of the
Labor Code does not contain a prohibition on attract-
ing foreigners to work under the conditions of the
contract on the remote work, and the chapter 49.1. of
the Labor Code does not contain provisions restrict-
ing the attraction to the remote work of foreigners
and persons without citizenship. We believe that the
prohibition of remote work for foreigners living out-
side the country, restricts the freedom of the remote
labor relations, does not corresponds to the objec-
tives of chapter 49 of the Labor Code and signifi-
cantly reduces the advantages of remote work.

The conditions of the employment
contract on remote work

In a letter of Labor Service on 10.7.2013
Ne SG/8960-6-1 “About the determination of the
workplace”' indicated that the contract on the re-
mote work should contain information on the place
of work, in which the remote worker directly per-
forms duties assigned to him by the employment
contract. The letter contains a link to the general
rule: part 1 Art. 57 of the Labor Code, which fixes
the condition of the work place as mandatory.
However, one of the main characteristics of the
employment contract on the remote work is the ful-
fillment of employee his labor function out of the
place of the employer location.

In fact, the place of labor activity of the remote
worker can be anywhere, including work at home.

U About the determination of the workplace: Russian
Labor Service Letter on 07.10.2013 No. PG/8960-6-1
[Electronic resource]. Access from the Reference and
Legal System “ConsultantPlus” (accessed 09.04.2016).
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Ministry of Finance in a letter on 01.08.2013 Ne 03-
03-06/0978, pointed out that from the definition of a
remote work given in Article 312.1 of the Labor
Code follows that the employee’s permanent place of
work is his location’. At the same time the Labor
Code does not contain the legal definition of the
place of work. This term is used in the code in differ-
ent meanings: as a synonym for the position occupied
by the employee, as an indication of an employer and
as the place of performance of his labor function.

In our opinion, the condition of the place of
work for the employment contract on the remote
work loses its constitutive importance in connection
with the impossibility (and the absence of unneces-
sarily) for the employer to monitor the actual loca-
tion of the remote work, and also with the interac-
tion of a remote worker and his employer through
information and communication network — Internet.
[1, p.91]. However, in some cases it can (and
should) be indicated in the employment contract
with a remote worker.

For example, if a remote worker works on the
territory of the Russian Federation with the estab-
lished regional coefficients to wages. Obviously,
the employer must pay such worker wages and so-
cial security benefits taking into account these fac-
tors, even if the employer is situated in the “nor-
mal” area. In this case, it seems justified the fixa-
tion of the place of work in the employment con-
tract on the remote work. Moreover, if the em-
ployment contract is not designated “north” place
of work, the Social Insurance Fund, when checking
the correctness of accrual by the insurant benefits
for temporary disability, will not adopt to offset the
amount of payments, increased by the regional co-
efficient. We add that the fixing of the “northern”
place of work, the remote worker has a right to ex-
tra leave with certain duration, travel expenses to
the place of rest and back in the normal order.

If an employer wants to “insure” themselves
against moving of the worker to the territory,
where he could live and receive benefits and com-
pensation that are different from the standard, the
employment contract on the remote work must
specify that the work is carried out by remote
worker in the territory of the Russian Federation
(other countries), with the except in certain areas.

2 Letter of Ministry of Finance on 01.08.2013 No. 03-03-
06/30978 // Wages: acts and comments to the account-
ant. 2013. No. 10. [Electronic resource]. Access from the

Reference and Legal System “ConsultantPlus” (accessed
09.04.2016).
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Violation of this provision will be provided as the
basis for the termination of the employment con-
tract on the remote work.

Secondly, the condition of the place of work
gains value if the remote worker’s performing of
labor function is connected with the necessity of
sending on mission (including sending to the loca-
tion of the employer organization). In this regard,
the Ministry of Finance has a noteworthy legal po-
sition according to which, in case of sending on
mission the employee performing the work remote-
ly, on a mission outside the place of his permanent
work specified in the employment contract, to the
amounts of travel reimbursement apply rules of
point 3. Art. 217 of the Tax Code (Ministry of Fi-
nance letter on 01.08.2013 Ne 03-03-06/30978)'.

Thirdly, the condition of the place of work is
important in deciding whether to maintain the em-
ployee’s right to receive child care allowance for
children aged under 1,5 years old. According to
Art. 11.1 of the Federal Law Ne 255-FZ “On Com-
pulsory Social Insurance for Temporary Disabil-
ity and Cases Related to Maternity™® right to this
allowance is maintained when a person who is on
leave for childcare, working part-time or at home
and continues to care of the child.

Federal Arbitration Court of the Ural District
in this regard pointed out that the current labor law
requires freedom of the parties to establish home-
based forms of organization of the labor process;
the possibility of its organization is determined by
the employer, taking into account economic feasi-
bility and the real possibility of the work at home.
At the same time, labor legislation contains no re-
strictions on the number of persons who can work
at home. The Court rejected the argument of the
territorial body of Social Insurance Fund of Russia
that working at home has to be connected only with
material production®. Despite the fact that this deci-
sion was taken by the court even before the intro-

! Leiter of Ministry of Finance on 01.08.2013 No. 03-03-
06/30978 [Electronic resource]. URL: http://www.glavbukh.ru/
npd/edoc/97 46842 (accessed 04.09.2016).

2 On compulsory social insurance for temporary disability and
cases related to maternity: Federal Law on 29.12.2006
No. 255-FZ (As amended on March 9, 2016.) // Coll. Rus. Fed.
legislation. 01.01.2007. No. 1 (part 1.), Art. 18.

3 According to the materials of the case, the employee was
allowed to perform the duties of Chief of Staff on conditions of
work at home with the establishment of the operating mode,
preserving the right to receive a child care allowance for chil-
dren aged under 1,5 years old. Decree of the Federal Arbitra-
tion Court of the Ural District on 13.03.2012, Ne F09-1216 /
12. [Electronic resource]. Access from the Reference and Legal
System “ConsultantPlus”.
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duction of the Labor Code chapter on remote work,
it retains its value.

At the same time, the right to receive child care
allowance can not be extended “by default” to all
remote workers, combining work and care of a
child aged under 1,5 years old. According to the
provisions of Chapter 49.1 of the Labor Code re-
mote worker has the right to independently deter-
mine the mode of his working time, and the em-
ployer is usually restricted in the ability to control
the place of work and the worker’s movements dur-
ing the working day.

So, in order to preserve the right to child care
allowance for children aged under 1,5 years old, the
place of fulfillment of worker his labor function (at
home) should be specified in the employment con-
tract and working hours and periods of rest time for
workers should be stipulated. To reduce working
hours when working at home is not required.

Termination of the employment contract
on the remote work

One of the most “flexible” rules on remote
work in the Labor Code should be recognized the
norm of Art. 312.5, according to which the termi-
nation of the employment contract on the remote
work by the employer must be made on the
grounds stipulated by the employment contract.
On the one hand, it gives freedom to the employer
in the formulation of such grounds and the possi-
bility at any time without any problems, “leave” a
remote worker. On the other hand, it seems that
such grounds must have at least non-
discriminatory character and follow from the spe-
cial nature of remote work.

Judicial practice shows that debates about dis-
missal on such “contractual” reasons already take
place. Thus, the Appellate decision of Moscow City
Court on 01.20.2015 in case Ne 33-1146 / 2015%,
states that the remote worker (the plaintiff) was
employed by the company “Biocodex” (the defend-
ant) from 21.11.2012 and worked as regional man-
ager in a separate unit in Kazan on the basis of an
employment contract signed 21.11.2012 and the
order Ne 058 on 21.11.2012. An additional agree-
ment between the parties on 01.10.2013 to the em-
ployment contract adopted a new version of an em-
ployment contract without changing the labor func-
tion due to organizational changes in the working

4 Appeals definition of the Moscow City Court on 20.01.2015
in the case No. 33-1146 / 2015 [Electronic resource]. Access
from the Reference and Legal System “ConsultantPlus”.
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conditions pursuant to Art. 74 of the Labor Code. In
accordance with point 6.5.3. of this edition of the
employment contract could be terminated by the
employer on the grounds provided by the Labor
Code, as well as at any time in connection with the
inconvenience of further cooperation or in connec-
tion with production necessity.

According to the order of the defendant to the
plaintiff since 12.01.2013 has been transferred to
remote workers office for the position of Regional
Sales Director in Rostov-on-Don. By the order on
20.05.2014 plaintiff was dismissed 30.05.2014 by
the employer on the basis of point 14, Art. 81 of the
Labor Code and Art.312.5 of the Labor Code in
connection with the inconvenience of further coop-
eration, as well as in accordance with the production
necessity determined by the employer. Unfortunate-
ly, in the present case, the Court did not give a legal
assessment of the contractual grounds of dismissal,
as the term to appeal has been missed by the plaintiff
(Art. 392 of the Labor Code), as was claimed by the
respondent. Meanwhile, the situation indicates that it
is important not only to formulate adequate grounds
for termination of the employment contract, but also
to provide for the terms of notice on these grounds.
The duty of recognition for all workers the right for a
reasonable period of notice for termination of their
employment, proclaimed in paragraph 4 of Art. 4 of
the European Social Charter, should cover also re-
mote workers. The phrase “at any time” in the text of
the considered contract is clearly violates this right.
We believe that the “reasonable period of notice” or
ways of their definitions should be provided by
Art. 312.5 of the Labor Code.

Another example of judicial practice demon-
strates the importance of proper formation of the
employment contract with a remote worker under
the threat of impossibility for an employer to termi-
nate the contract on the grounds specified in this
agreement (Appeals definition of the Kurgan Re-
gional Court on 11.06.2015 in case Ne 1534/2015)".

From the case materials we see that the remote
worker (the plaintiff) worked in the company “Data
Center” (the defendant) in the group of adding
headings on the position of content manager. Ac-
cording to the employment contract employee’s
place of work was out of the employer’s location.
Work under this contract was a remote work, it
could be paired with business trips in Russia and
abroad. This employment contract did not contain

! Appeals definition of the Kurgan Regional Court on 11.06.
2015 in the case Ne 1534/2015 [Electronic resource]. Access
from the Reference and Legal System “ConsultantPlus”.
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the signature of the plaintiff and there were no
plaintiff’s data on familiarization with the order on
hiring of an employee in the case file. With the
consent of the defendant the plaintiff worked in the
Kingdom of Cambodia. The plaintiff was dismissed
from his position, the employment contract with
him was terminated on the basis of Art. 312.5 of the
Labor Code in connection with the employer’s lack
of a sufficient amount of work.

The first-instance court restored the employee
in the previous position. The Court of Appeal, af-
firming the illegality of the dismissal of an employ-
ee, made important from our point of view, conclu-
sion: the basis of the termination of an employment
contract on the remote work by the employer stated
in this contract, in particular, in the conditions of
absence of the sufficient work, if there is no work-
er’s signatures on the employment contract is in-
consistent, because an unsigned employment con-
tract can not be accepted as proof of the employer’s
right to its cancellation on the grounds specified in
this contract.

Interesting to learn the judgment of the Court
of Appeal on the illegality of recovery in favor of
the worker the amount of money spent by him on
his return from the Kingdom of Cambodia. Court of
Appeal upheld the trial court’s position that such
funds are damage caused by the employee and the
need to return to the plaintiff of the Kingdom of
Cambodia to the mound. Based on Art. 232, 233 of
the Labor Code, the appellate court pointed out:
during the trial the plaintiff has not presented evi-
dence to support the existence of an agreement
reached between him and the defendant, about the
necessity of fulfillment of labor duties in the King-
dom of Cambodia. Labor activity of the plaintiff is
remote and can be carried anywhere. There is no
evidence of the culpable wrongdoing of the em-
ployer who caused damage to the plaintiff which
was expressed in the production of expenses asso-
ciated with the return from the Kingdom of Cam-
bodia to Kurgan.

Conclusions

1. Explanations that are contained in the let-
ters of the federal authorities, issued on matters
within their competence, may be regarded as an
official inauthentic interpretation, which helps law
enforcers understand the content of the right, but
are not legally binding for them.

2. Critically evaluated the Ministry of Labor’s
position on the impossibility of conclusion of a
contract on the remote work with a foreign worker.
This interpretation is not supported by sufficient
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arguments, restricts the freedom of parties of the
employment contract and reduces the benefits of
remote work.

3. Explanations of the Labor Agency that the
agreement on remote work should indicate the
place of work, is valid for cases where remote
workers provide additional guarantees on wages or
social insurance. This condition is not mandatory
for the parties in the other cases.

4. Legal practice on the termination of the
employment contract on the remote work has only
started to form, but an important position has al-
ready been designated: the establishment of addi-
tional contract termination reason by the employer
must be agreed by the parties, which is confirmed
by the signature of the worker. Without the signa-
ture the contract can not be accepted as proof of the
employer’s right to its cancellation on additional
grounds specified in the contract.

References

1. Vasil’yeva Yu. V., Shuraleva S. V. Soderzhanie
trudovogo dogovora o distantsionnoy rabote:
teoreticheskie aspekty [The Content of Em-
ployment Contract for Remote Work: Theoret-
ical Aspects]. Vestnik Permskogo universiteta.
Juridicheskie nauki — Perm University Herald.
Juridical Sciences. 2015. Issue 2(28). Pp. 88—
97. (In Russ.).

Golova I. Vne zony ofisa [Out of the Office
Zone|. Rossiyskaya gazeta — Russian Gazette.
Available at: http//:www.rg.ru/2013/04/30/mas-
lova.html (accessed 09.04.2016). (In Russ.).

3. Kommentariy k Trudovomu kodeksu Rossiyskoy
Federatsii (postateynyy) [Commentary on the
Labour Code of the Russian Federation (Item-
ized); ed. by A.M. Kurennoy, S.P.Mavrin,
V. A. Safonov, E. B. Khokhlov]. Moscow, 2015.
Access from the legal reference system «Kon-
sul’tantPlyus». (In Russ.).

Lazarev V.V., Lipen’S.V., Saidov A.Kh. Prob-
lemy obshchey teorii jus [Problems of the Gen-
eral Theory of Jus]. Moscow, 2014. 656 p.
(In Russ.).

Matuzov N. 1., Mal’ko A. V. Teoriya gosudarst-
va i prava [Theory of State and Law]. Moscow,
2006. 541 p. (In Russ.).

6. Caruso B. The Concept of Flexibility in Labour
Law. The Italian case in the European context.
Catania, 2004. 39 p. (In Eng.).

7. Diab A. 5 Flexible Work Strategies And the

Companies That Use Them. Available at:
http://www.fastcompany.com/3058344/the-fu-
ture-of-work/5-flexible-work-strategies-and-the-
companies-who-use-them?partner=rss&utm_so-

225

10.

10.

11.

urce=feedly&utm medium=webfeeds (accessed
09.04.2016). (In Eng.).

Forsyth. A. Re-regulatory Tendencies in Aus-
tralian and New Zealand Labour Law. Mel-
bourn, 2001. 35 p. (In Eng.).

Marot. J. C. Teleworking. 2001. Available at:
https://www.pdffiller.com/en/project/60762419.

htm?form id=15572726 (accessed 09.04.2016).
(In Eng.).

Welz C., Wolf F. Telework in the European Un-
ion. Available at: http://www.eurofound.eu-
ropa.eu/observatories/eurwork/comparative-in-

formation/telework-in-the-european-union (ac-
cessed 09.04.2016). (In Eng.).

References in Russian

Bacunvesa IO. B., [llypanesa C. B. Conepxa-
HHE TPYAOBOTO JOTOBOpa O AUCTAHI[MOHHOMN
paboTe: TeopeTHueckue acrekThl // BecTHuk
ITepmckoro  yHuBepcutera.  FOpuamueckue
Hayku. 2015. Beim. 2(28). C. 88-97.

Tonosa Y. Bue 30HbI oduca // Poccuiickas ra-
sera. URL: http//:www.rg.ru/2013/04/30/mas-
lova.html (nara oopamenus: 09.04.2016).
Kommenmapuii x TpynoBomy kxomekcy Poccuii-
ckoii ®Denmeparuu (HOCTaTeHHBIN) / TOH pen.
A. M. Kypennoro, C. I1. Maspuna, B. A. Cado-
noBa, E.b. XoxmoBa. M.: Hopma; Hudpa-M,
2015 [DnexTponnsIii pecypce]. JocTyn u3 cnpas.-
npaBoBoi cructemsl «KoHcymnbTanTl Imrocy.
Jlazapes B.B., Jlunenv C.B., Cauoos A.X. Tlpo-
Onembl obmelr Teopuu jus. M.: Hopma; HULJ
Nudpa-M, 2014. 656 c.

Mamyszoe H.U., Manvko A.B. Teopus rocynap-
crBa W mpaBa. M.: M3x-Bo nenoBoil u ydueO.
murt., 2006. 541 c.

Caruso B. The Concept of Flexibility in Labour
Law. The Italian case in the European context.
Catania, 2004. 39 p.

Diab A. 5 Flexible Work Strategies And the
Companies That Use Them. URL: http://www.
fastcompany.com/3058344/the-future-of-work/
5-flexible-work-strategies-and-the-companies-
who-use-them?partner=rss&utm_source=feedly
&utm_medium=webfeeds. Title from screen.
(mata obparenus: 09.04.2016).

Forsyth. A. Re-regulatory Tendencies in Aus-
tralian and New Zealand Labour Law. Mel-
bourn, 2001. 35 p.

Marot. J. C. Teleworking 2001. URL: https://
www.pdffiller.com/en/project/60762419.htm?for
m 1d=15572726 (nara oopamenus: 09.04.2016).
Welz C., Wolf F. Telework in the European Un-
ion. URL: http://www.eurofound.europa.eu/ob-
servatories/eurwork/comparative-information/
telework-in-the-european-union (mata oOparie-
aust: 09.04.2016).



